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“UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


INTERNATIONAL TYPOGRAPHICAL UNION, 
LOCAL 37 


and 
HAWAII PRESS NEWSPAPERS, INC. 


NOTICE OF 


° + 

It having been coasges by Hawaii Press Newspapers, Inc., herein 
called Hawaii Press, sen International Typographical Union, Local 37, 
herein called Respondent Union, has engaged in, and is engaging in, 
certain unfair Labor practices affecting commerce as set forth ond defined 
in the National Labor Relations Act, as amended, 29 U.S.C., Sec. 151 
et seq-, herein called the Act, the Conerel Counsel of the National Labor 
Relations Board, herein called the Board, on behalf of the Board, by the 
undersigned Regional Director the Twentieth Region, pursuant to 
Section 10 (b) of the Act and the Board's Rules and Regulations, Series 
8, as amended, Section 102.15, hereby Regues this Complaint and Notice 


of Hearing and alleges as follows: 


, 


I. 


| 
‘The charge was sarod on March 15, 1965, and. a@ copy eherect was 


served on Respondent Union on the same date. a Sa 


II. , 

(a) The Hawaii Press, a Hawaii corporation, with an office and 
nace of business located in Honolulu, Hawaii, is engaged in the publication 
and distribution of nine newspapers, fneluding the Waikiki Beach Press. 

{b) During the past Calentar year, in the course and conduct of” 
its business operations, Hawaii Press received gross revenues in excess 
of $750,000. 

(c) During the past calendar year, in the course and candace, of its 
business operations, Hawaii Press purchased and received ay and aoriies 
valued in excess of $50,000 which were shipped directly from outside the 


State of Hawaii. 


Itt. 
(a) At all times material herein, the Colonel's Plantation Beef 
Steak and Coffee House, operated by Waikiki. Beach Trading Co., d/b/a 
Don the Beachcomber’s, herein ealled Colonel's Plantation, Colonial 
House Cafeteria and Cock’s Roost Broiler & Bar, both operated by 
Spencecliff Corporation, Ltd., herein called Colonial House and Cock’s 
Roost, have been public restaurants located in the International Market - 


Place, a privately owned shopping complex of about 50 retail shops in 


Honolulu, Hawaii. PS 


{b) At all times material herein, Pex of Hawaii, herein called 


' 
Pex, has operated a retail jewelry shop located in the International 


Market Place, a privately owned shopping complex of about 50 retail shops 

in Honolulu, Hawaii. oy | 
(a) Hawaii Press is, and at all times material herein has been, 

an employer engaged in commerce and in operations affecting — 


within the meaning of Section 2 (6) and (7) of the Act. 


(b) Colonel's Plantation, Colonial House, Cock’s Roost and Pex arey — 


and at all times oe i herein have been, employers engaged in commerce 


or in operations affecting commerce within the meaning of Section 2 (6) 


SY 


and (7) of the Act. 
: =, 


(a) Colonel's Plantation, Colonial House, Cock's Roost, and Pex, 
in the course and conduct of their business operations, have regularly 
| 


: 4 
advertised in the Waikiki Beach Press. 


(b} A substantial majority of the approximately 50 retail shops 


operating in the International Market Place have not been advertisers 
in Hawaii Press newspapers. ! 

| VI. ne 

Respondent Union is, and at all times material herein has been, a 
labor organization within the meaning of Section 2 (5) of the het. 

VII. : | 

At all times material herein, Respondent Union has been engaged 
in a labor dispute with Hawai{ Eress pursuant to which Respondent Union 
has picketed the Hawaii Press at its place of posioese in Hooolulu, Hawaii. 


VIII. 

At all times matc-1al herein, the following named inaividuals have 
been officials of Respondent Union occupying the positions opposite their 
respective names and have been agents of Respondent Union, acting on 
Respondent Union's behalf, within the meaning of Section 2 (13) of the Acts 

(a) Ralph B. Perez, Jr. President _ 

{b) Roy Proverbs Vice-President 


(c) Leroy Akamine 3 Secretary-Treasurer 
IX. 


Commencing on or aboyt the dates set forth below, Respndent Union, 
acting by sateen its officers, agents and representatives, has engaged 
in certain unlawful acts and conduct including the following: 

{a} On or about March 12, 1965 and thereafter, distributed hand- 
bills at the entrance to the International Market Place, appealing to the 


public not to patronize retail establishments located there. 


{b) On or about March 12, 1965 and thereafter, engaged in mass 


picketing at the entrance to the International Market Place and impeded 
and obstructed access to all retail establishments located there. 

(c) On or about March 12, 1965 and thereafter, picketed the 
entrance to the International Market Place with picket signs reading, 


ZNAME OF ADVERTISER IN HAWAII PRESS NEWSPAPER/ 

IN THE INTERNATIONAL MARKET PLACE 

ADVERTISES IN THE WAIKIKI BEACH PRESS 
WHICH IS ON STRIKE 
KOKUA 
DO NOT PURCHASE THEIR PRODUCTS 
ADVERTISED IN THE STRUCK WAIKIKI BEACH PRESS 

HONOLULU TYPOGRAPHICAL UNION, AFL-CIO 


x. 

_ (a) An object of the acts and conduct of the Respondent Uaton set 
forth in paragraph IX above has been, and is, to force or require Colonel's 
Plantation, Colonial House, Cock's Roost, Pex and other advertisers in the 
Hawaii Press newspapers to cease doing business with the Hawaii Press. 

(b) A further object of the acts and conduct of Réspondent Union 
set forth in paragraph IX above has been, and is, to force or require the 
retail shops leasing property located in the International Market Place to 
cease doing business with the lessor thereof in order to force or require 
the lessor to cease doing business with Colonel's Plantation, Colonial 
House, Cock’s Roost, Pex and other advertisers in Hawaii Press newspapers 
in order to force or require the latter persons to cease doing business 


? 


] 
with Hawaii Press. - xI. 


The acts of Respondent Union described in paragraph IX above, and 
each of said acts, for objects described in paragraph X above, occurring 
-in connection with the operations of Hawaii Press and the other various 
Employers as described in paragraphs II, III and IV above, constitute ) 
unfair labor practices affecting commerce within the meaning of Section 
8 (b)(4)(41)(B) and Section 2 (6) and (7) of the Act. 7 

PLEASE TAKE NOTICE at on the 7th day of July, 1965, at ten 0° clock - 
in the forenoon, Hawaiian Standen Time, in Room 409, 680 Ala Moana 
Boulevard, Honolulu, Hawaii, a hearing will be conducted before : duly 


designated Trial Examiner of the National Labor Relations Board on oak . 


allegations set forth in the above Complaint, at which time and place 
you will have the right to appear in person, or otherwise, and give 
testimony. : ; 

YOU ARE FURTHER notified that, pursuant to Sections 102.20 and 
102.21 of the Board's Rules and Regulations, Series 8, as amended, the 
Respondent Union shall file with the undersigned Regional Director, acting ; 
in this matter as agent of the National Labor Relations Board, an original 
“and four (4) copies of an answer to said Complaint within:ten (10) days 
from the service thereof and that unless it does so, all of the allegations 
in the Complaint shall be deemed to be admitted to be true and may be so 
found by the Board. ; 


t ae 
Dated at Honolulu, Hawaii, this-6th Bay of May, 1965. 


\ 


/sf Roy 0. Hoffman (per DRM) - 


~~ anne 
Roy 0. Hoffman, Regional Director 
National Labor Relations Board * 
Twentieth Region : 
480 Golden Gate Avenue, Box 36047 
San Francisco, California 94102 


, . 


ANSWER 


1. Respondent Union admits the allegations of Paragraphs 1 1, 0 
and II of the Complaint. 

2. Respondent Union admits the allegations of Paragraph Ww (a) 
and in answer to Paragraph IV (b), states it has insufficient informa- 
tion to form a belief and leaves the Regional Director to his proof. 

3. Respondent Union admits the allegations of Paragraph V | @) 
but denies the allegations of Paragraph V (b). 

4, Respondent Union admits the allegations of Paragraph vI ‘bat 
states its correct name is Honolulu Typographical Union No. 37 
rather than International Typographical Union Local 37. | 

5. Respondent Union admits the allegations of Paragraphs va 
and VII. 

6. For answer to Paragraph IX, Respondent Union denies es 
it has engaged in unlawful acts and conduct in connection with = la- 
bor dispute with Hawaii Press. 

7. Respondent Union denies the allegations of Paragraphs x and 


XI. { 
WHEREFORE, Respondent Union demands that the see be 
dismissed. ! 
| 
DATED: Honolulu, Hawaii, May 15, 1965. 
INTERNATIONAL TYPOGRAPHICAL 
UNION, LOCAL 37, 


By /s/ Edward H. Nakamura 
Attorney for Respondent Union 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
BRANCH OFFICE 
SAN FRANCISCO, CALIFORNIA 
HONOLULU TYPOGRAPHICAL UNION NO. 37, AFL-c10+ 


and Case No. 
HAWAIL PRESS NEWSPAPERS, INC. LES 


TRIAL EXAMINIER'S DECISION 
Statement of the Case 


This proceeding, with the parties represented by the counsel 
named above, was heard by the Trial Examiner in Honolulu, Hawaii, 
on July 27, 1965, on complaint of the General Counsel and answer of 
the Respondent. The issues litigated were whether the Respondent 
had violated Section 8(b) (4) (ii) (B) and Section 2(6) and (7) of the Act 
by certain conduct more fully described hereinafter. 


Ithis labor organization was named as, International Typo- 
graphical Union, Local 37, in the pleadings. At the hearing the title 
and all subsequent references to this labor organization were 
amended to read as now stated in the title, the labor organization's 
correct name. 


in this Decision, Hawaii Press Newspapers, Inc., the Charg- 
ing Party, is referred to as Press; Honolulu Typographical Union 
No. 37, AFL-CIO, is referred to as the Union, and the International 


Upon the entire record and from my observation of the witnes- 
| 
ses. I hereby make the following: 


Findings and Conclusions 
I. The business of Press 


Hawaii Press Newspapers, Inc. is a corporation existing by vir- 
tue of the laws of the State of Hawaii. It has an office and its princi- 
pal place of business located in Honolulu, Hawaii, where it is en- 
gaged in the publication and distribution of nine newspapers including 
the Waikiki Beach Press. In a period of a year prior to the issuance 
of the complaint, Press received gross revenues in excess of $750,- 
000 and during the same period purchased and received goods and 
supplies in the course of its operations in value in excess of $50,000 
whichwere shipped directly to Press from outside the State of Hawaii. 

it is undisputed, and I find that, Press is, and was at all times 
material herein, an employer engaged in commerce and in opera- 
tions affecting commerce within the meaning of Section 2(6) and (7) 
of the Act. 


The business of Market Place | 
and other employers 


It is likewise undisputed, and I find, that the International Mar- 
ket Place is a privately owned shopping complex located on Kalakaua 
Avenue, Waikiki, Hawaii. This is a large shopping and tourist cen- 
ter which contains approximately 50 retail shops or establishments 


Market Place, on Kalakaua Avenue in Waikiki, Island of Oahu, as 
Market Place. The charge in this proceeding was filed on March 
15. 1965, by L. H. Silberman, attorney for Press, and the complaint, 
herein was issued by the Regional Director, Twentieth Region, on 
May 6, 1965. It should be noted that all dates in this Decision are 
in the year 1965 unless specified otherwise. | 
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of various kinds: Among the latter are Colonel's Plantation Beef 
Steak and Coffee House, herein called Colonel's Plantation; Colonial 
House Cafeteria, and Cock's Roost Broiler and Bar, both operated by 
Spencecliff Corporation Ltd, herein called Colonial House and Cock's 
Roost, and Gourmet Bazar, which are public restaurants. Another 
company named Pex of Hawaii, herein called Pex, operates a retail 
jewelry shop in Market Place. 

Upon all the evidence in the record, it is found that the above- 
named restaurants and shops are employers engaged in commerce 
or in operations affecting commerce within the meaning of Section 
2(6) and (7) of the Act, inasmuch as they sell products which orig- 
inate in or are imported from states on the mainland of the United 
States. It is not disputed that the five shops are regular advertisers 
in Waikiki Beach Press, a newspaper owned by Press. 

II. The labor organization; its 
dispute with Press 

It is undisputed, and I find, that the Union is a labor organiza- 
tion within the meaning of Section 2(5) of the Act and that atall times 
material hereto it has represented employees of Press in an appro— 
priate unit, which consists of the composing room employees. 

It is undisputed that the Union and Press have been involved in 
a labor dispute of some years' standing. The dispute began in 1963. 
For some months the Union picketed at Press' primary place of 
business on a regular schedule, but after some months the picketing 


became sporadic. The dispute continued until the time of the hearing. 


Ill, The unfair labor practices 
A. The issue 


It is undisputed that on March 12, 19, and 22, 1965, the Union's 
dispute with Press assumed a new aspect which gave rise to the 
present proceeding. On the dates specified in support of its strike 
against and dispute with Press, the Union picketed and distributed 
handbills and engaged in other activities at the entrance to Market 
Place. The General Counsel contends that this picketing, handbilling 
and other conduct at the front entrance to Market Place constituted 
a violation of Section 8(b) (4) (ii)(B) of the Act. | 

The Union defends its conduct and contends that its activities at 
Market Place onthe specified dates were protected under the proviso 
to Section 8(b) (4) (ii)(B) of the Act, as construed in two United States 
Supreme Court decisions; namely, N.L.R.B. v. Servette, Inc., 377 U. 
S. 46, and N.L.R.B. v. Fruit Packers, 377 U. S. 68. | 


B. The undisputed testimony 


There is no substantial conflict in the testimony of the witnes- 
ses. The General Counsel presented witnesses who testified to the 
conduct of the pickets, the handbilling, and entertainment offered by 
the Union at the entrance to Market Place on specified dates. The 


Union offered the testimony of its officer who was responsible for 
the conduct of union activities at Market Place. The General Coun- 
sel's witnesses gave a picture of mass picketing, handbilling, and 
free entertainment that effectively blocked egress and ingress to 
Market Place. The union officer gave testimony which minimized 
the mass-picketing feature, and pointed out that the picketing was 
conducted in an orderly manner with the police present at all 
times. Thus the only real conflict between the witnesses relates 
to the effect of the Union's activities, and not what the Union's 
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lates to the effectiof the Union's activities, and not what the Union's 
activities were. 

John R. Paulos, publisher of Press, testified without contradic- 
tion that Press published a group of nine newspapers, eight of which 
were weekly and one twice weekly. The company published three 
travel newspapers twice weekly, the Waikiki Beach Press, the 
Neighbor Island News and Hawaii, USA. He said that Press was a 
subsidiary of the Scripps League Newspapers, Inc. who published 
newspapers in twenty-three cities in ten Western States. Paulos 
said that Market Place is about three miles from his company's 
primary place of business in Honolulu. His newspapers carry con- 
siderable advertising from international carriers like Japan Air- 
lines, Northwest ‘Airlines, United Airlines, Pan American Airlines, 
etc., and a great deal of advertising devoted to tourism. 

Paulos testified that his company began bargaining with the 
Union in June of 1963 and that he, himself, became the negotiator for 
Press in September of that year. According to Paulos the last bar- 
gaining session of the parties was in April 1964. During muchof this 
period of bargaining there was a strike by employees and picketing 
was carried on consistently at the principal place of business of 


Press until April 1964, when the picketing became sporadic. Paulos 


said that one, Stewart Fern, was his predecessor as publisher. 
Paulos said the first occasion on which picketing against his com- 
pany was conducted at any place other than at its business office and 
printing plant occurred on March 12, 1965, at Market Place. 


Paulos testified that on March 12 he received a telephone call 
from Market Place at about 10 in the morning. He was informed 


that picketing against his company and its advertisers was taking 
place at Market Place. He went immediately to the entrance to Mar- 
ket Place. Paulos said that at that time there were about 60 pickets 
in front of the main and only entrance to Market Place on Kalakaua 
Avenue. The pickets patrolled in an oblong in front of the entrance. 
. Each of the pickets carried a two-sided picket sign, which bore the 
same slogan on each side. Each picket had a picket card attached to 
a standard. Across the top of each picket sign there was the name 
of a particular business or company at Market Place and the rest of 
the sign said, "Advertises in the Waikiki Beach Press, which is on 
strike. Kokua. Please do not buy products advertised in the sack 
Waikiki Beach Press." 

It is undisputed that the pickets carried signs which had pasted 
on the top the name of one of five shops located in Market Place. 
The five shops, named previously, were Colonel's Plantation, Colo- 
nial House Cafeteria and Cock's Roost, Gourmet Bazaar, and Pex 
of Hawaii. It is undisputed that the rest of the legend of the picket 
signs read as follows: 


(Name of one advertiser) 
Advertises in the Waikiki Beach Press 
Which is on Strike 
Kokua® 
Do Not Purchase Their Products 


Advertised in the Struck Waikiki Beach Press 


Honolulu Typographical Union, AFL-CIO 


3 Means "Please help" in Hawaiian. 


Paulos testified that the entrance to Market Place is about 50 
to 70 feet wide and that the sidewalk from the building line to the 
curb is about 8 feet wide. The pickets were walking in an ellipse 
across the front of Market Place, then from the building line to the 
curb and returning around the opposite side of the ellipse. Paulos 
said that the pickets were patrolling very close to each other. If 
"automobiles, you would say, bumper to bumper”. They were within 
easy arm's reach of each other. 

At each end of the ellipse a picket passed out leaflets reading as 
follows: 


PLEASE KOKUA !! 
DO NOT PATRONIZE THIS ESTABLISHMENT 


This establishment is helping to break the Printers’ strike. It 
sells products and services which are advertised in the struck Press 
newspapers. 

We appeal to all! Help us end our strike by refusing to pa- 
tronize this establishment while it continues to advertise in the 
struck Waikiki Beach Press. 

Stew Fern, President of Hawaii Press Newspapers, with the 
kokua of the workers built up the business to such a position that the 
Scripps League chain bought the company. 


So now a mainland outfit owns the Hawaii Press Newspapers, but 
Fern is still operating the company. 


When it was rumored that the company was to be sold, the em- 
ployees tried to get an agreement with Stew Fern to protect their 
jobs. 

They knew that new machines and new methods were going to be 
used, and they wanted to make sure that Fern would not get rid of the 


present employees and HIRE LABOR AT CHEAPER WAGES than he 
was already paying his faithful, experienced printers. | 
Fern refused to do this, in spite of all the help that his loyal 
employees had given him before he became so successful. This 
is why the strike began. Fern imported strikebreakers from ee 
mainland to enable him to keep publishing. | 
Subsequently, the NLRB ordered Fern to recognize and bargain 
with Typographical Union Local 37 (80 years in Hawaii) because the 
union represented not just a majority, but 100 percent of the com- 
posing room employees at Fern's Hawaii Press Newspapers. 
Negotiations are currently going on. However, Stew Fern is just 
going through the motions of bargaining in order to satisfy the legal 
requirements of the NLRB. Actually, he is out to break the union. 
That is why we are asking your help today. Hawaii Press News- 
papers depends on advertising to survive. We have explained our 
position to the business of the community, asking them not to buy 
their advertising from Hawaii Press Newspapers until they nego- 
tiate a fair contract. 


Many of the businessmen have cooperated with us in this mat- 


ter, by removing their advertising from the struck newspapers. 
Please Kokua — please do not patronize this establishment un- 

til it ceases to help Hawaii Press Newspapers in their efforts to 

break the union. | 


Thank you, 


HONOLULU TYPOGRAPHICAL UNION 
AFL-CIO 
(Underscoring supplied) 


Around the above handbill as a border are the following names: 
LEEWARD PRESS UNFAIR * KALIKI PRESS ON STRIKE * 


HAWAT U.S.A. UNFAIR * WAIKIKI BEACH PRESS ON 
STRIKE * 


WAHIAWA PRESS UNFAIR * NEIGHBOR ISLAND NEWS 
ON STRIKE * 


SUBURBAN PRESS UNFAIR * PALI PRESS ON STRIKE * 


The above narrative of activities is in the mainland format, but 
this being picketing conducted at Waikiki, it had an added Hawaiian 
flavor. Paulos testified, and it is undisputed, that the Union ar- 
ranged that a flat~bed truck be parked in front of Market Place. On 
this truck a series of Hawaiian, Tahitian and Samoan musicians and 
dancers gave a free performance, which at the place, approximately 
the center of Waikiki, attracted a large and appreciative audience. 
This audience, it is undisputed, was of such size that if filled the 


sidewalk, from building line to curb, all across the entrance to Mar- 


ket Place: It was such a dense crowd that some pedestrains cross- 
ing Kalakaua Avenue at the crosswalk at that location had difficulty 
reaching safety on the curb, and the police had to manage the audi- 
ence, so that street traffic and pedestrain traffic would not be im- 
peded. 

It is undisputed that the picketing, "bumper to bumper," and this 
entertainment impeded and hindered ingress and egress of custom- 
ers and the general public to and from Market Place. The picketing 
and the crowds, assembled to see the entertainers, required at vari- 
ous times from one to five police officers, who had to caution the 
pickets, and on occasion open the picket line to allow the general pub- 
lic to pass to and fro into Market Place and along the sidwalk paral- 
lel to Kalakaua Avenue. Otherwise, persons walking along the side- 


walk or attempting to enter Market Place, had to weave through: the 


two sides of the ellipse of pickets. Many people turned SIE: rather 
than attempt to negotiate the picket line. 

Don Beach testified that he owns and operates the colonel’ 
Beef Steak and Coffee House and Mandalay Lounge at the entrance 
to Market Place, and is also the owner and operator of Gourmet 
Bazaar. His businesses, which are conducted under the name of Don 
the Beachcomer, occupy two buildings which flank the entrance -of te 
Market Place. There is a 75-foot entrance way between his ‘two 
buildings. The entrance into Market Place is at the entrance of the 
crosswalk across Kalakaua Avenue. Beach said that the Colonel's 
Beef Steak and Coffee House has a lounge and bar called the ‘Manda- 
lay Lounge facing the street and occupying half the building. It 
is open from noon until 2 a.m. next morning, daily. The other half 
of the building is occupied by the Steak House which is open from 6 
to ll p.m. He said that he caters to the tourist trade. | 

Beach testified that when he observed the pickets on March 12, 

they numbered approximately 40 and they patrolled in an oblong 

across the front of Market Place, "shoulder to shoulder." He said 
each picket carried a sign which named one of the five establish- 
ments that advertised in the Waikiki Beach Press. Beach also testi- 
fied that in addition to the picketing and handbilling, the Union put on 
a free show in front of Market Place. A flat-bed truck was parked 
at the curb, on which musicians and a series of Samoan, Tahitian and 
Hawaiian dancers performed. Beach complained to two policemen, 
who were present, that persons desiring to enter Market Place could 
not get through the two lines of pickets and this audience. Beach 
also identified the handbill, mentioned previously, as the handbill 


which was passed out by one picket, at each end of the oblong of pa- 
trolling pickets. 

On another occasion, when picketing occurred, Beach conferred 
with the police regarding a second complaint. He testified that on 
this occasion the truck had musicians with Tahitian and Samoan 
drumsandhorns. The truck was equipped with electronic amplifiers 
which were turned up to extremely high volume. The amplification 
system drowned out Beach's own music system in his lounge, and 
annoyed three specific customers to the point that the three men left 
the lounge, after complaining to Beach. 

Eloise Wickersham, executive secretary to the Vice President 
of Market Place, and Howard Picard, manager of the Cock's Roost, 
also testified as to facts of the business of their employers, and in 
general described the picketing, in confirmation of Paulos and 
Beach. All of these witnesses, Paulos, Beach, Wickersham and Pi- 
card testified in a frank and candid manner. While there are slight 
_ discrepancies in their testimony, I credit all four of them fully. 
They all agreed that the picketing was conducted in approximately 
the same manner on the dates alleged in the complaint. 

Ralph Perez, Jr., president of the Union, was the only witness 
called by the Union. Perez testified that prior to the picketing he 
notified the police that the picketing was about to take place. When 
the pickets reached Market Place the police were in attendance. 

Perez testified that prior to initiating the picketing, he had in- 
structed the pickets to conduct themselves in an orderly manner. 
The Union had’ prepared picket signs naming the establishments 
against which the picketing was to be conducted. Perez said that the 


Union sought only to inform consumers or patrons of these specific 


| 

establishments that those establishments were advertising in the 
struck Press newspapers. | 

Perez said that when the picketers and he arrived at Market 
Place, the police were in attendance. A Sergeant Schmidt, who was 
in attendance, pointed out the area that the pickets would be allowed 
to patrol, and told them that the pickets were not to block ingress or 
egress to Market Place. The sergeant also instructed them not to 
block the crosswalk at Kalakaua Avenue. Perez testified that these 
instructions were transmitted to each group of pickets as they came 
on duty. | 

Perez also testified that on the second day of picketing, Beach 
complained to the police and attempted to tell the police where the 
pickets should patrol, but the area of patrol remained the same. Pe- 
rez also said that the police told him that the pickets could not picket 
and pass out handbills at the same time, so he had two pickets, each 
shift, assigned to stand at the end of the picket line and pass out the 
handbills. Perez stated that the picketing, as described, took place 
on the 12th, 19th, and 22nd of March. There were three shifts of 
pickets; one shift picketed from 10 a.m. to noon, and a second shift 
from 12 to 2 p.m., and then from 4 to 6 p.m., and a third shift from 
6 to 9p.m. Perez said that the entertainers were well-known pro- 
fessional groups and that he had no control over their choice of mu- 


sic or the loudness of their playing or amplification of sound. Perez 

stated that the picketing at all times was conducted peacefully and in 
accordance with the instruction of police who were at all times pres- 
ent. 


Perez appeared to tell the truth as he saw it, but Iam sure the 


| 
picketing, handbilling and entertainment caused a much greater dis— 


location of normal traffic at Market Place than Perez stated. Also, 
I cannot accept as truthful his statement that he had no control over 
the loudness of the music and its amplification. Admittedly he had 
arranged for the place and time of the free show, and the musicians 
and dancers were there at his request, on either a pay or complimen- 
tary basis. I am sure a word from Perez would have affected a low- 
ering of the volume of the amplifiers. 


Concluding Findings 


Upon all the evidence, I find that on the dates specified in the 
complaint, the Union engaged in mass picketing and handbilling at 
Market Place. The entertainment which attracted a large audience, 
estimated at between 150 - 300 persons at various times, together 
with the picketing, impeded the ingress and egress of customers of 
Market Place and the general public along the sidewalks in front of 
Market Place. ‘The mass picketing also required the police officers, 
who, were in attendance, to direct the pickets on some occasions to 
open the picket line to allow the general public to pass through. It is 


clear that many persons who desired to enter Market Place turned 
away, rather than attempt to cross through the two sides of the ob- 
long picket liné. On occasion, some pedestrains, using the cross- 
walk at the entrance to Market Place, were forced to stand on the 


roadway until the police opened a way for them to reach a place of 

safety on the curb. These dense crowds at the entrance of Market 

Place formed an almost impenetrable barrier to the shopping com- 
plex. The entertainment furnished by the Union was on occasion so 
noisy that Beach was forced to complain to the police. From the 
testimony of Beach, I conclude that at least on one occasion the am- 
plified noise of the music forced his customersto leave Beach's place 


of business, and forced Beach to turn off the sound system in his es- 
tablishment. There is no substantial dispute in the evidence about: 
these features of the Union's activities. The General Counsel) con= 
tends that this conduct violated Section 8 (b) (4) (ii)(B) of the Act, and 


I agree. 
The pertinent parts of Section 8(b) (4), here involved, may be set 
forth for the sake of clarity as follows: : 


8(b) It shall be an unfair labor practice for a 
labor organization or its agents ... 


4(ii) to threaten, coerce or restrain any person 
engaged in commerce or in an industry affecting 
commerce, where . . . an object thereof is . 


(8B) forcing or requiring any person to cease 
using, selling, handling, transporting or otherwise 
dealing in the products of any other producer, pro- 
cessor or manufacturer, or to cease doing business | | 
with any other person... 


The publicity proviso to Section 8(b) (4) reads as follows: 


. . . nothing contained in such paragraph shall be 
construed to prohibit publicity, other than picket- 
ing, for the purpose of truthfully advising the pub- 
lic, including consumers and the members of a 
labor organization, that a product or products are 
produced by an employer with whom the labor or- 
ganization has a primary dispute and are distrib- 
uted by another employer, . . .4 


In deciding the issues, let us turn first to the handbilling which 
took place. A fact, which I deem significant, is that the Union's 
handbill in this case did not identify only the five establishments 


44 further condition to the proviso, not pertinent here, is that 
the publicity must not interfere with pickups, deliveries, or other 
services at the distributor's establishment. 


who were advertisers in the struck Waikiki Beach Press. On the 
premises of Market Place, which is a large shopping complex, there 
are approximately 50 to 60 shops, restaurants, and bars. Of these 
only five were advertisers in the Waikiki Beach Press. However, 
the handbills appealed in most general terms to the public not to 
patronize "this establishment" which certainly included all the re- 
tailers in Market Place, the non-advertisers and advertisers alike. 
Certainly the handbills alone did not "truthfully" advise the public 
that a "product or products" were produced by an employer with 
whom the labor organization had a "primary dispute." These hand- 
bills, which should have specified the five advertisers, specified 
only "this establishment," obviously Market Place, which, in effect, 
untruthfully mislead the public into the belief that all shops, bars, 
restaurants, etc., in Market Place and Market Place were the tar- 
gets of the Union's handbilling. This type of handbill, in my judg- 
ment, indefinite and thereby actually misleading, cannot be consid- 
ered as within the protection of the proviso set forth above. 

The picket signs had the same fatal defect. At different times 
some 40 - 50 pickets, carrying signs, patrolled in front of Market 
Place. Each picket sign named one of the five advertisers, who 
were the targets of the picketing. The presence of 40 - 60 pickets 
in front of Market Place, which had 40 - 60 shops, at first glance 
suggested to the casual observer that all shops of Market Place 
were being picketed. Only if the observer, watched several complete 
rounds of the picket line, would he discover that five names only 
were duplicated by the pickets, and thereby come to the dubious con- 
clusion that maybe only five of the shops in Market Place were being 


picketed. But who, of the public or consumers, is going to take such 


time and care, to learn, what the handbills and the picket signs 
should have stated in the first place? 

Furthermore, the entertainment furnished by the Union served 
the same purpose. Placed at the entrance to Market Place, the 
crowds which were attracted formed a human barrier preventing 
egress and ingress to Market Place. No effort was made by the 
Union to tell this crowd that Market Place was not being picketed, 
and that only five of Market Place's tenants were being picketed. 
The intention of the Union is clearly seen in its treatment of Beach, 
The amplifiers on the music were turned high; and the ensuing sound 


waves, going into Beach's bar and lounge, emptied his place of busi- 
ness of its customers, just as effectively as any "goon squad" could 
have done the job. This was the application of direct physical force 
on the business of Beach. 
And now we may ask what was the object of all this activity, 


composed partly of mass picketing, with indefinite signs; partly of 
handbilling which did not identify the specific employers being hand- 
billed; partly of a human barrier stretched across the entrance to 
Market Place, and, partly of noise nuisance which for all practical 
purposes rendered Beach's bar and lounge useless? Upon all the 
evidence, it is clear to me, and I find, that the object of the Union's 
conduct was to force or require Colonel's Plantation, Colonial House, 
Cock's Roost, Gourmet Bazaar and Pex of Hawaii and other adver- 
tisers in Waikiki Beach Press to cease doing business with Press. 

I find also, that a further object of the activity was to force or re- 
quire Market Place and the non-advertising shops in Market Place 
to force or require the abovenamed advertisers in Hawaii Beach 
Press to cease doing business with Press. Therefore, I find that by 


the above-stated conduct in its totality the Union has violated Section 
8 (b) (4) (ii) (B) of the Act. 

Both the General Counsel and counsel for the Union have filed 
learned briefs which treat of this conduct as being either a picket- 
ing or handbilling case or a combination of both. Considering this 
conduct only as handbilling or picketing, or a combination of both, 
does not take into account the feature of the entertainment which 
caused the maximum barrier to the entrance to Market Place, or the 
direct physical interference with the business of Beach. These last 
mentioned features of the Union's conduct, demonstrate that all this 
activity was directed to an object proscribed by Section 8 (b) (4) (ii) (B). 
Therefore, the highly technical authorities submitted by both the 
General Counsel and counsel for the Union are not directly or indi- 
rectly in point. 

IV. The effect of the unfair labor 
practices upon commerce 

The activities of the Union as set forth in Section III, above, oc- 
curring in connection with the operations of Press, Market Place, 
Colonel's Plantation, Colonial House Cafeteria, Cock's Roost Broiler 
and Bar, Gourmet Bazaar and Pex of Hawaii as described in Section 
I, above, have a close, intimate, and substantial relation to trade, 
traffic and commerce among the several States, and tend to lead to 
labor disputes burdening and obstructing commerce and the free flow 
thereof. 


V. The remedy 


Having found that the Union has violated Section 8(b) (4) (ii)(B) and - 
Section 2(6) and (7) of the Act, I shall recommend that it cease and 


desist therefrom and take certain affirmative action designed 1 to ef- 
fectuate the policies of the Act. 

Upon the basis of the foregoing findings of fact and upon mn the en- 
tire record in the case, I make the following: 


Conclusions of Law | 


1. Press, Market Place, Colonel's Plantation, Colonial House 
Cafeteria, Cock's Roost Broiler and Bar, Gourmet Bazaar, and Pex 
of Hawaii are engaged in an industry affecting commerce within the 
meaning of Section 2(6) and (7) and Section 8(b)(4) of the Act. _ 

2. Honolulu Typographical Union No. 37, AFL-CIO, is a labor 
organization within the meaning of Section 2(5) of the Act. : 

3. By threatening, coercing and restraining Colonel's Planta- 
tion, Colonial House, Cock's Roost, Gourmet Bazaar, and Pex of 
Hawaii and other employers advertising in Hawaii Press Newspapers 
to cease doing business with Hawaii Press Newspapers, Inc., and by 
threatening, coercing and restraining International Market Etece and 
the non-advertising shops in Market Place to force or require the 
above-named advertisers in Hawaii Press Newspapers to cease do- 
ing business with Hawaii Press Newspapers, Inc., the Union has 
engaged in unfair labor practices within the meaning of Section rsh) 
(4) (ii) (B) of the Act. 

4. The aforesaid unfair labor practices are unfair labor prac- 
tices affecting commerce within the meaning of Section 2(6) and (7) 
of the Act. | 


VI. RECOMMENDED ORDER 

Upon the basis of the foregoing findings of fact and conclusions 
of law, I recommend that Honolulu Typographical Union No. 37, AFL- 
CIO, its officers, representatives, and agents, shall: 

1. Cease and desist from: 

(a) Threatening, coercing, or restraining Colonel's Plantation, 
Colonial House, Cock's Roost, Gourmet Bazaar and Pex of Hawaii 
and other employers advertising in Hawaii Press Newspapers, to 
cease doing business with Hawaii Press Newspapers, Inc., and 
threatening, coercing and restraining International Market Place and 
the non-advertising shops in Market Place to force or require the 
above-named advertisers in Hawaii Press Newspapers to cease do- 
ing business with Hawaii Press Newspapers, Inc. 

2. Take the following affirmative action which it is found will 
effectuate the policies of the Act: 

{a) Post in conspicuous places at its business offices or meet- 
ing halls, including all places where notices to members are custo- 
marily posted, copies of the notice attached hereto, marked "Appen- 
dix." Copies of said notice to be furnished by the Regional Direc- 
tor for the Twentieth Region, shall, after being duly signed by the 
Union's authorized representative, be posted by the Union immedi- 


sa the event that these recommendations are adopted by the 
Board, the words "A DECISION AND ORDER" shall be substituted 
for the words "AS RECOMMENDED BY A TRIAL EXAMINER" in 
the notice. In the additional event that the Board's Order is en- 
forced by a decree of a United States Court of Appeals, the words 
‘A DECREE OF THE UNITED STATES COURT OF APPEALS EN- 
FORCING AN ORDER" shall be substituted for the words "A DE- 
CISION AND ORDER." 


ately upon receipt thereof, and be maintained by it for a period of 60 
consecutive days. Reasonable steps shall be taken by the Union to 
insure that such notices are not altered, defaced, or covered by any 


other material. 


(c) Notify the Regional Director for the Twentieth Region, in 
writing, within 20 days from the date of the receipt of this Decision 
what steps the Union has taken to comply herewith. c : 

It is further recommended that unless on or before 20 days from 
the date of the receipt of the Trial Examiner's Decision the Union 
notifies the Regional Director that it will comply with the foregoing 
recommendations the National Labor Relations Board issue an or- 
der requiring the Union to take the action aforesaid. 

Dated: 


/s/ David F. Doyle 
Trial Examiner 


6 the event that this recommended order be adopted by the 
Board, this provision shall be modified to read: "Notify said Re- 
gional Director, in writing, within 10 days from the date of this De- 
cision what steps the Union has taken to comply herewith." 


APPENDIX 
NOTICE 
TO ALL OUR MEMBERS, OFFICERS AND AGENTS 


TO THE FOLLOWING, PLACES OF BUSINESS AND 
THEIR EMPLOYES 


COLONEL'S PLANTATION BEEF STEAK 
AND COFFEE HOUSE 
COLONIAL HOUSE CAFETERIA 
COCK'S ROOST BROILER AND BAR 
GOURMET BAZAAR 
PEX OF HAWATIL 


AS RECOMMENDED BY A TRIAL EXAMINER OF 
THE NATIONAL LABOR RELATIONS BOARD 


and in order to conduct our business as required by the National La- 
bor Relations Act, we hereby notify you that: 


WE WILL NOT threaten, coerce or restrain COLO- 
NEL'S PLANTATION BEEF STEAK AND COFFEE 
HOUSE, COLONIAL HOUSE CAFETERIA, COCK'S 
ROOST BROILER AND BAR, GOURMET BAZAAR 
AND PEX OF HAWAI, or any other person engaged 
in an industry affecting commerce, with an object of 
forcing or requiring any such person to cease doing 
business with HAWAIl PRESS NEWSPAPERS, INC? 


WE WILL NOT threaten, coerce or restrain INTER- 
NATIONAL MARKET PLACE, or any other person 
engaged in an industry affecting commerce, with an 
object of requiring any such person to cease doing 
business with HAWAIL PRESS NEWSPAPERS, INC. 


HONOLULU TYPOGRAPHICAL UNION 
NO. 37, AFL-CIO 


(Labor Organization) 
By. 


(Representative) 


This notice must remain posted for 60 consecutive days from! 
the date of posting, and must not be altered, defaced, or covered by 
any other material. | 

If anyone has any question about this notice, he may communt- 
cate with the Labor Board's Sub-Regional Office, 680 Ala Moana 
Blvd., Honolulu, Hawaii (Telephone No. - 588-797). ae 


EXCEPTIONS TO TRIAL EXAMINER'S DECISION 


Comes now Respondent Honolulu Typographical Union No. 37, | 
AFL-CIO, and files its exceptions to the EBS portions of trial 
examiner's Decision: 

1, That portion of his summary of evidence on page 6, beein- 
ning on line 10 and ending on line 25. 


2. That portion of his summary of evidence on page 7 begin 
ning on line 50 and ending on line 57. 
3. That portion of his Concluding Findings on page 8 beginning 


at the top of the page and ending on line 26. | 

4. That portion of his Concluding Findings on page 9 beginning 
on line 9 and ending on line 30. 

5. That portion of his Concluding Findings on page 9 beginning 
on line 32 and ending on line 43. 

6: That portion of his Concluding Findings on page 9 begtaning 
on line 45 and ending at the bottom of the page. 

7. That portion of his Concluding Findings on page 10 begining 
at the top of the page and ending on line 11. 

8. That portion of the decision entitled "Conclusions of Law." 


Dated: Honolulu, Hawaii, this 22nd day of January, 1966. 


/s/ Edward H. Nakamura 
63 Merchant Street 
Honolulu, Hawaii 


Attorney for Respondent 
[Certificate of Service] 


- 


“~~, 


COUNSEL FOR THE GENERAL COUNSEL'S CROSS-EXCEPTIONS 
TO THE TRIAL EXAMINER'S DECISION 


COMES NOW Counseb for the General Counsel and respectfully files 


cross-exceptions to the Decision of the Trial Examiner in the following 


particulars: 

1. To the Trial Examiner's finding that "Therefore, the highly _ 
technical authorities submitted by . . . the General Counsel---are not - 
directly or indirectly in point.” (TXD, page 10, lines 9-11) 

2. To the Trial Examiner's failure to provide appropriate 
provisions in his RECOMMENDED ORDER. and NOTICE. 

DATED at SEE Hawaii, ches Tenth day of February, 1966. 

$4) y . . 
'. /s/ Dennis R. MacCarthy 


Dennis R. MacCarthy 
Counsel for the Senese Counsel 


° 
DECISION AND ORDER | 

On December 21, 1965, Trial Examiner David F. Doyle issued-his Decision 
in the above-entitled proceeding, finding that Respondent had engaged tn certain 
' unfair labor practices and recommending that it cease and desist therefrom and 
_take certain affirmative action, as set forth in the attached Trial xaminer's 
| Decision. Thereafter, the Respondent Union filed exceptions to the etal 
Examiner's Decision and a supporting brief. General Counsel filed Gccee= = 


exceptions and a supporting brief. 


The National Labor Relations. Board has. reviewed the culings of the 
Trial Examiner made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. The Board has considered the 
exceptions, cross-exceptions, briefs, and the entire record in this case, ‘and 
i hereby adopts the ee conclusions, = recommendations of the Trial : 
Examiner, with the following anetent b 

‘We agree with the Trial Examiner's conclusion that Respondent's 
picketing violated Section 8(b)(4)(11)(B) of the Act, but not for the reasons 
relied upon by the Trial Examiner. In our opinion, the picket signs oor 
defective not because each one failed to list all the secondary copisjers 
involved, but because the picherins was directed to a total boycott of the 


secondary employers. We cannot agree with Respondent that its plcketing 


activity was protected under the doctrine enunciated by the Supreme Court in 
Tree ee a 

The essential facts in the instant case are not in dispute. The 
Charging Party publishes a group of newspapers, including three travel newspapers, 
one of which is the Waikiki Beach Press. Since June 1963, a labor dispute, 
involving a strike and picketing, has existed between the Respondent ‘and the 
Charging Party. Picketing was conducted on a regular basis at the Charging 


Party's primary place of business until April 1964 when negotiations between the 


‘two parties broke off. Since that time, picketing at the: Charging. Party's place 


of business has been sporadic. 

International Market Place is a me evetnTyromed shopping center 
consisting of 50 to 60 shops. At least six of these shops are regular advertisers } 
in the Waikiki Beach Press. On March 12, 19, and 22, 1965, Respondent, in support 

of its dispute with Hawaii Press Newspapers, picketed and distributed handbills 
_to the public at the entrance to Market Place. The picketing began about 10 a.m. 
_and ended at approximately 8 p.m., with a two-hour break from 2 to 4 p.m. on each 
of the three days. The number of pickets varied from 30 to 60. The pickets 
walked in an ellipse'across and beyond the front of the shopping center; each of 
the pickets carcigd a picket sign, which had pasted on the top the name of one of 
_ five shops located in Market Place. The qoiete of the sign said that the 


named shop advertised in the struck Waikiki Beach Press and requested the public 


T/7 N,L.R,B. v. Fruit and Vegetable Packers, Local 760, 377 U.S. 58. 
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| Ret to buy the shop's products advertised in the Press. nomavers the ‘shops which 
| were restaurents, advertised not neoauecee but che institutions thenselves -- 
each establishment advertised its entire business. 
The issue presented to the ‘Supreme Court in Tree nies was: whether a 
: picketing appeal to customers ofa secondary employer to refrain from purchasing 
products of a primary employer constituted coerctos within the meaning of 
Section 8(b)(4)(4i) of the Act. The Court, in finding that it did not, 
' distinguished CY picketing, which seeks to persuade customers of the 
secondary employer to cease trading with him in order to force. him to cease 
’--dealing with the primary employer, from consumer picketing directed only at the 
—— of a primary employer being sold at a secondary situs. The court 
pointed out that “peaceful Consumer: picketing to shut off all trade vith the 
secondary employer unless he aids the union in its ataseee with the primary’ 
employer, is poles apart from such picketing which only persuades his customers 
not to buy the struck Senieeeees In the latter situation, the union does not 
request the public to withhold its patronage from the secondary employer but: 
only to boycott the primary employer's goods. Thus, the union's appeal to the 
public is confined to its dispute with the primary employer. An appeal to the public 
at. the secondary site not to trade with the secondary employer, at a, however, 


goes beyond the products of the primary employer and seeks the public’ s aid in - 


7 as CE as | a SRE 


forcing the secondary employer to cooperate with the Union in its primary dispute. 
The Court, in this regard, stated: 


When consumer picketing is employed only to persuade customers 
not to buy the struck product, the union's appeal is closely 
confined to the primary dispute. The site of the appeal is 
expanded to include the premises of the secondary employer, 
but if the appeal succeeds, the secondary employer's 
purchases from the struck firms are decreased only because 
the public has diminished its purchases of the struck 
product. On the other hand, when consumer picketing is 
employed to persuade customers not to trade at all with the 
secondary employer, the latter stops buying the struck 
product, not because of the falling demand, but in response 
to pressure designed to inflict injury on his business 
generally. In such case, the Union does more than merely 
follow the struck product; it creates a separate dispute 
with the secondary employer. 3/ 


In the present case, in view of the nature of the secondary employers’ 
businesses, the Respondent's activities were necessarily directed towards the 
institution of a consumer boycott of the entire establishments of the secondary 
employers. Respondent's picketing activity was an attempt to persuade customers 
to cease patronizing the secondary employers to force them to cease dealing with, 
or to put pressure upon, the primary employer, Hawaii Press Newspapers. By 
engaging in such activity, Respondent exceeded the limited privilege, to engage 
in a limited consume 7 boycott which the Tree Fruits decision recognized. 

We are unable to agree with our dissenting colleague that a different 


conclusion is required if Tree Fruits is read in conjunction with’ NLRB. v- 


—_—— 


3/ Id. at 72. 


° 


Servette, Inc., 377 U.S, 46, and Great Western Broadcasting Co. v. N, L. R.B., 

356 F. 2d 434. The latter two cases involved handbilling, not pecs They 

| were not immediately concerned with whether the consumer appeals smounted to 

' secondary restraint and coercion within the meaning of 8(b) (4) (it), but rather 
with whether the appeals were such as to come within the protection of the 8(b)(4) 

| publicity proviso. That proviso, which relates only to “publicity, other than 

picketing," operates as an exemption from the prohibitions of Section Bb) (4). 
In, Servette, the Supreme Court made clear that the statutory exemption granted to 
publicity other than picketing. was intended to be no narrower than the prohibition 

_ to which: it was an exception. And in Great Western, the Ninth Circuit Court of 

: Appeals acted on that premise in holding that the proviso protected the publicity 

activities ‘therein involved from the reach of Section 8(b) (4) (it) (B). i Because the 

| publicity activities in these two cases were found exempt under the proviso, ie 

was unnecessary for the courts to consider whether the consumer appeals would 

| have otherwise constituted secondary restraint and coercion prohibited by 

' 8(b)(4)(41)(B).. It is noted, however, that among the consumer appeals at issue 

- dn Great Western were some that were virtually identical to those here at eona 
both in macure and context, except that their medium was handbilling, which is 
privileged by the proviso, rather than picketing, which is not. The Board, in its 


4/ e 1 - 
supplemental decision in that case, responding to an earlier remand from the 
" | 


S/ . 
Court, advised the Court that, but for the publicity proviso, it would have heid 


- Of 7150 Wee 467. 
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3/. 310 F. 2d 591. 


such appeais to be secondary restraint and coercion violative of 8(b)(4) (ii) (B)- 
There is nothing in the .Court of Appeals decision that intimates a contrary view. 


To the contrary, the Court's decision states: ‘The prohibition set forth in 


w 
: 


__ Section $(b) (4) (41) (B) covers the cited union activity... . 
Nor are we able to agree with the dissent's apparent reading of 
Tree Fruits as declaring a broad principle that the right to engage in consumer 


° 


picketing and the right 'tc engage in handbilling of products produced by a 


primary employer are in'effect synonomous, and that the legality of both under 


the Act is to be determined by application of a single standard. That the Court 
did not view the proviso, or its standards, as controlling consumer picketing is 
underscored by the careful distinction the Court drew between proviso-authorized ; 
publicity, which the Court found allowed a union to persuade the customers of a 
secondary employer to stop all trading with him, and- permissible consumer 
picketing, which the Court made clear did not extend to such a broadside appeal. 
Thus the Court stated: 


Peaceful|consumer picketing to shut off all trade with 
the secondary employer unless he aids the union in its dispute 
with the primary employer, is poles apart from such picketing 
which only persuades his customers not to buy the struck 
product. The proviso indicates no more than that the Senate 
conferees’ constitutional doubts led Congress to authorize 
publicity other than picketing which persuades the customers 
of a secondary employer to stop all trading with him, but 
not such publicity which has the effect of cutting off his 
deliveries or| inducing his employees to cease work. On the 
-other hand, picketing which persuades the customers of a 


secondary employer to stop all trading with him was also to 
be barred. /£mphasis supplied./ 


Moreover, the Supreme Court's reasoning in Tree Fruits, reflected in 
ithe passage from the Court's opinion first “above-quoted, recognizes. that the 
‘legality of secondary consumer picketing must be evaluated, not in terms of the 
iproviso exemption, but in terms of whether it imposes on the secondary enployer 
‘pressure of the kind Congress intended to condemn as Aeris and coereion under 
'8(b)(4)(41)(B). In holding there was no such secondary pressure in the case 
before it, the Court reasoned that a consumer appeal at a secondary site which 
merely urges customers not to buy a specific "struck product" is a form of direct 
‘action against the primary employer, similar in purpose and effect to consumer 
ipicketing that might be lawfully conducted at the primary employer's own piace of 


‘business in that it seeks only to diminish purchases by the public of the struck 


‘product. If, as a result of the success of the appeal, the secondary employer 
| 


is led to reduce his pees from the primary employer, this would bel 

‘consequence of a reduced demand, and not of secondary restraint and coercion in 
‘the 8(b) (4) (it) sense as is the case where a union's picketing appeal seeks to 
|cause a secondary employer to stop buying the struck product “not because of a 


| falling demand, but in response co pressure designed to eas injury on his: 
business generally." ! 


| 
Thus, whatever the breadth of the terms "producer" or "product" may be 
in another context, we find nothing in the reasoning of the Court that would 
| justify as lawful the consumer picketing involved in the instant case, ‘Here, the 
| 


struck primary employer was engaged in the sale of newspapers and advertising. 


The picketed secondary employers, with one exception, were restaurants engaged in 


6/ 
the sale of food. ~ pane picketing appeal to the public not to patronize oe 


restaurants einerciotnel in the,struck newspaper cannot be likened to direct action 
against a primary employer at an expanded picketing site, similar in purpose and 
effect to picketing that might be conducted at the primary employer's own place 

of business. A loss of patronage-resulting from the picketing appeal could have 
no direct impact upon the restaurants' need for further advertising; indeed a 
reduction of patronage under eo circumstances might well-lead ten a desire 

and need for more advertising ng) Thus the picketing of the restaurants in this 

case comet Seca more than a mere following of a struck prodact in the Tree Fruits 
sense; its obvious aim was to cause a cessation of the secondary employer's 
dealings with the primary employer, not as a natural consequence of a falling 
consumer demand, but by ggoree of the injury that would otherwise be inflicted on 
their businesses ee As the legislative history cited in Tree .Fruits 
ateclouces and as the Court's opinion in that case confirms, picketing so directed 


- ' 
falls precisely within that area of secondary consumer picketing which Congress 


@ “The one exception, Market Jewelers, operated a retail jewelry store. As to 


this employer, the dissent in effect concedes that the picketing was 
unlawful because the picket signs did not identify the products which were ° 
advertised. C£. U.S. Mattress Co., 164 NLRB No. 27. For purposes of ' 
decision here, we find it unnecessary to express a judgment:as to whether 
the picketing of Market Jewelers would have. been lawful had there been 

such identification. 


| 

| 
indicated a clear intention to curb as an “isolated evil" when it enacted 
8(b) (4) (ii) and phrased the related eonies in terms of "publicity, other than. 
ipicketing." To adopt the position urged by the dissent, moreover, would accord 
consumer picketing as a form of publicity a latitude broader than that allowed 
thandbilling, which although specifically permitted, is ‘also subjected by the 
proviso to substantial restrictions not applicable to picketing. Such . aeading! 
‘of the statute is contrary to its wording, its legislative history, aod the court 
Accordingly, we find that by engaging in the activity desctibed stoves 


cases which have construed it. 


Respondent violated Section 8(b) (4) (it) (B) of the Act. ! | 


We agree also with the Trial Examiner that the handbilling involved was. 


"\not entitled to the protection of the second proviso to Section ane. This 
‘so-called "publicity" proviso exempts from the reach of the section 7: 


Publicity, other than picketing, for the purpose of truthfully 

advising the public . . . that a product or products are 

produced by an employer with whom the labor organization has | 

a primary qéspute and are distributed by another employer . . ° : 

fEwphasis supplied. : ake 

‘The handbills, distributed by Respondent at the entrance to 4 shopping complex of 
3 to 60 shops, requested the public not to patronize "this establishnent." The 
Pshcoss clearly was to all the shops in International Market Place, both 
‘advertisers and nonadvertisers. The handbills were chexetore appealing to the 
ipublic not to patronize any of the establishments. _By referring only to "this 


e establishment" and ace _ specifying the advertisers, the handbills were Sateen 


| 
JA 39 | 


and therefore not "for the purpose of truthfully advising the public" within the 
‘méaning of the proviso. : ots 
: Accordingly, we find that Respondent Union's handbilling was not 


privileged under the “publicity” proyiso and violated Section 8(b)(4)(11)(B) of 
i 


We do not agree with the Trial Examiner that the entertainment 
provided by the Respondent constituted a threat, coercion, or restraint within 
the meaning of Section 8(b)(4)(ii)(B). The Trial Examiner concluded that the 
entertainment provided by the Respondent caused a barrier to the entrance of the 
Market Place and also constituted an application of direct physical force on . 
the business of Don era! The Trial Examirer further concluded that these 
features of the Uaion's conduct demonstrated that all of ‘Respondent's activities 
were directed to an object proscribed by Section 8(b) (4) (14) (B). 

The record discloses that the groups providing the entertainment were 
well known professional musicians ard dancers who had performed at various 
Waikiki night clubs. In! fact, Beach himseif had engaged some of the entertainers 


in the past. The entertainers provided the gay type of music most popular in the | 


area and for which the area was noted. The record further discloses that members 


7 Cf. N.L.R.B. v. Servette, Inc., 377 U.S._46, and Great Western Broadcasting 
Es Co. v. NLRB.» 356 F. 2d 434 (C.A. 9). 

87 The Trial Examiner inadvertently referred to Beach as being forced to-turn 
off his sound system because of the amplified music of the entertainers. The 
record discloses that it was Picard, the manager of the Cock's Roost, who 
turned off his sound system. 


lof the Eonolulu Police Department were present at all times. They found no 


occasion to make arrests, even when they became aware of the complaints of two of 
Accordingly, we find that the entertainment provided by Respondent did 


Beach's customers. 


‘mot constitute conduct that violated Section 8(b)(4)(11)(B) of the Act. 
— ORDER : | 
Pursuant to Section 10(c) of the National Labor Relations Act, as 
|amended, the National Labor Relations Board adopts as its Order the Recommended 
‘Order of the Trial Heda HB hereby orders chat the Respondent, Honolulu 
“typographical Uaion No.‘37, AFL-CIO, Honolulu, Hawaii, its officers, ao, and. 
‘representatives, shall take the action set forth in the Trial Examiner's 


10/ 
Recommended Order. 


5 


OCT 25 1967 | 


Dated, Washington, D.-C. 


\Frank W. McCulloch, 


John H. Fanning, 


Gerald A. Brown, » Member 


——$—$————— 
Sam Zagoria, Member 
(SEAL) NATIONAL LABOR RELATIONS BOARD | 


Delete from paragraph 2(a) of the Trial Examiner's Recommended Order that 

part thereof which reads "to be furnished" and substitute therefor "on forms 
. provided .. .” ; 

The address and telephone number for Subregion 37, appearing at the bottom of 

the Notice attached to the Trial Examiner's Decision, is amended to read: _ 

Suite 308, 1311 Kapiolani Blvd., Honolulu, Havaii 96814, Tel. No. 588-797. 
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Member Jenkins, dissenting: 

The Union was engaged in a labor dispute with Hawaii Press, a publisher 
of newspapers. To bring pressure on the publisher in support of its position, the 
Union picketed five establishments which advertised in the papers -- four 
restaurants and a jewelry store -- urging customers to refrain from patronizing . 
the restaurants and from buying jewelry which was advertised ‘in the Dauoranerss 
It is this picketing which the ‘majority have found to violate. Section 8(b) (4) of 


the Act. 


This conclusion is contrary to the Supreme Court's decision in Tree 


1i/ 
Fruits and Servette. .. Since those decisions, it is no longer open to doubt 


that an advertiser, wheter a broadcasting station or a newspaper, participates 
in the production of the: ‘products it SEs and that a union having a Berets 
with the newspaper or broadcaster may picket those products at the point where 
consumers receive them. 

In Tree Fruits the Court held that peaceful picketing confined to 
persuading customers to cease buying the product of the eee employer was not 
proscribed by Section 8(b)(4) (ii) of the Act, because such picketing clearly 
constitutes a form of publicity not invalidated by the publicity proviso of 
Section 8(b)}(4)}. In Servette, the Court found, in pertinent part, that the 


protection of the publicity proviso is as broad, in terms of employees covered, 


it 7 N.L.R.B. v. Fruit! and Vegetable Packers & Warehousemen, Local 760, et al., 
377 U.S. 58; N.L.R.B..v. Servette, Inc., 377 U.S. 46. 


> 
} 


| 
as the prohibition to which it is an exception and is not limited to manufacturers 


bf physical products. In this regard, the Court noted: eh 
. . « « & primary target of the 1959 amendments was the , 
secondary boycotts conducted by the Teamsters Union, which 

. ordinarily represents employees of, not manufacturers, but 
motor carriers. There is nothing in the legislative history | 
which suggests that the protection of the proviso was = + 
intended to be any narrower in coverage than the prohibitions 
to which it is an exception, and we see no basis for 
attributing such an incongruous purpose to Congress. 


More specifically, the Court thereafter held that Servette, in its distribution - 


of praducts, thereby "produced" within the meaning of 8(b)(4), noting: | 


The term "produced"in other labor laws was not unfamiliar 
to Congress. Under the Fair Labor Standards Act, the term > 
is defined es “produced, manufactured, mined, handled, or in| 
any other manner worked on . . ->" 29 USC, sec. 203(4), 
and has always been held to apply to the wholesale im 
distribution of goods. The term "production" in the War “| 
Labor Disputes Act has been similarly applied to a general 
retail department and mail-order business.: (Footnotes 


omitted.) | 


al 
Ve 
ofan 


' Finally, the Court regacted the Ninth Circuit Court of Appeals’ findings in the 
12/ v (st . ! 


Great Western Broadcast ing case that a "producer" of # product can be only one 
_engaged in the "physical creation" of poate stating: "On the contrary, we think 
chee producet must be given a, broader reach, else it is rendered virtually 

superfluous." Indeed, subdsequentiy the Ninth eohaes Court of Appeals, upon : 
reconsideration of Great Western Broadcasting, did give the terms "producer" 


_ Ta] Great Western Broadcasting Co. v- N.L,R.B-, 310 PF. 2d 591. Raa 
| I3/ Great Western Broadcasting Co. v: NLRB.» 356 F.. 2d 434, 
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Member Jenkins, dissenting: 

The Union was engaged in a labor dispute with Hawaii Press, a publisher 
of newspapers. To bring pressure on the publisher in support of its position, the 
Union picketed five establishments which advertised in the papers -- four 
restaurants and a jewelry store -- urging customers to refrain from patronizing 
the restaurants and from buying jewelry which was advertised “in the meveraperse 
It is this picketing which the ‘majority have found to violate. Section 8(b) (4) of 
the Act. 

This conclusion is contrary to the Supreme Court's decision in Tree 
Pruits and eed Since those decisions, it is no longer open to doubt 


that an advertiser, whether a broadcasting station or a newspaper, participates 


in the production of the products it advertises, and that a union having a dispute 


with the newspaper or broadcaster may picket those products at the point where 


consumers receive them. 

In Tree Fruits the Court held that peaceful picketing confined to 
persuading customers to cease buying the product of the sos employer was not 
proscribed by Section 8(b)(4) (ii) of the Act, because such picketing clearly 
constitutes a form of publicity not invalidated by the publicity proviso of 
Section 8{b)(4). In Servette, the Court found, in pertinent part, that the 
protection of the publicity proviso is as broad, in terms of employees covere 


it 7 N.L.R.B. v. Fruit and Vegetable Packers & Warehousemen, Local 760, et al., 
377 U.S. 58; N.L.R.B..v. Servette, Inc., 377 U.S. 46. 


> 
\. 


as the prohibition to which it is an exception and is not limited to manufacturers 
of physical products. In this regard, the Court noted: | gaese end! 
. . « « @ primary target of the 1959 amendments was the _~ ©) 
secondary boycotts conducted by the Teamsters Union, which 
. ordinarily represents employees of, not manufacturers, but. | 
motor carriers. There is nothing in the legislative history 
which suggests that the protection of the proviso was + 
intended to be any narrower in coverage than the prohibitions 
to which it is an exception, and we see no basis for 
attributing such an incongruous purpose to Congress. 


‘More specifically, the Court thereafter held that Servette, in its distribution ° 
'of praducts, thereby "produced" within the meaning of 8(b)(4), ‘noting: 


| 
’ The term “produced"in other labor laws was not unfamiliar 
to Congress. Under the Fair Labor Standards Act, the term | 
ig defined es "produced, manufactured, mined, handled, or in! 
any other manner worked on . . .," 29 USC, sec. 203(4), 
and has always been held to apply to the wholesale Pals 
distribution of goods. ‘The term "production" in the War 7 
Labor Disputes Act has been similarly applied to a general 
retail department and mail-order business.-: (Footnotes 
omitted.) sa 
' Pinally, the Court regacted the Ninth Circuit Court of Appeals’ findings’ in the 
| ont 


nN 


' Great Western Broadcast ing case that a "producer" of a product can be only one 
_engaged in the “physical creation" of posts stating: “On the contrary, we think 

that producet must be given a breader reach, else it is rendered virtually 

a cesooue.* Indeed, subdsequentiy the Ninth wee Court of Appeals, upon 

| reconsideration of Great Western Broadcasting, did give the terms "producer" 


| [27 Great western Broadcasting Co, v. N.L,R.B.; 310 F. 2d 591. ; 
| 13/ Great Western Broadcasting Co. v: NLRB.» 356 F.2d 434, 
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and "product" much broader reach, holding that whatever difficulties an analytical 
dissecting of the publicity proviso may reveal, such difficulties “are not to 
stand in the wey of giving that proviso a scope commensurate with the section to 
which ft is appended.” Specificaliy, the Court found : 


In Servette, the Supreme Court held that one who is 
engageé in the wholesale distribution of tangible articles 
‘nenufactured by another, is himself a producer of such 
products, within the meaning of the publicity proviso. It 
seems co us that it must follow the one who is engaged in 
the business of advertising tangibie articles manufactured 
by ancther, is likewise a producer of such preducts within 
the meaning of the. proviso. 

But KXTV/is not ergaged solely in advertising tangible 
articles. It aiso advertises banking, cleaning and other 
services. In our former cpinion we pointed out the 
incongruity involved in regarding a television station as 
a producer of services inasmuch as the "products" referred 
to in the proviso are to be of a kind which are 
distributed by another employer. 310 F. 2d at 597. 

Nevertheless, the Supreme Court has spoken in such 
broad terms in Servette, that we think the incongruity 
to which we referred may not control the ultimate 
decision. The Supreme Court appears to place prime 
reliance upon the legislative history, and nothing has 
teen called to our attention which indicates that Congress 
intended to cifferentiate between primary employers z 
engaged in the production of tangible products and. those 
-involved in rendering services. 4/ 


a7 The Board nas applied the proviso to protect publicity 
aimed at services jespite the fact that services are 
incapable cf distribution by another employer. 


Plumbers ‘ard Pipefitters Local Union 142, 133 NLRB 307. 


Thus; these cases hold that the advertising service of the papers is a "product" 


within the meaning of 8(b)(4) and was lawfully subject to peaceful publicity 


‘picketing at the site of its use, that is, at the business establishnents of the 
advertisers. | 

My colleagues’ acceptance of this principle appears to be limited to 
‘allowing a union to request consumers not to patronize only a part -- perhaps a 
minor, although not defined, portion -- of the advertiser's wares, even | ‘though 
‘he advertises all of his wares through the medium involved in the labor diepute. 

Nothing in Tree Fruits or Servette (or the Supreme Court's repudiation 
‘of Great western) admits cf any such distinction. The Supreme Court concluded 
‘that the union, in a dispute with the broadcaster, could lawfully picket the 
products which were advertised over. the broadcasting station. If all the 
'products sold at a particular location, e.g., & fruit stand or grocery store, 
\were advertised over the station, then all. the products could be picketed, i.e., 
| the pobiic: could be advised not to buy any of the products sold at that location. 
‘The Supreme Court's. decision is directed, as is” 8(b) (4), to ‘limiting the picketing 
i to the struck products, whatever they may be, and to preventing ql) the spread of 
disputes beyond the struck products or (2) enmeshment of the distributing 
i employer beyond his involvement with distributing the struck products to the 
‘public. The rationale of the decision is oo the picketing can be directed at 


R the struck product and nothing more, but tt hardly follows from this,- as ny 
‘ 


colleagues apparently conclude it does, that if all the products or services of 


“ e . | 
an establishment are advertised in struck newspapers the picketing of all 


, Somehow becomes unlawful. The decision that the struck product <= the items 


advertised in the struck papers oe may be picketed requires the opposite 
conclusion. Since the union here attempted to reach no more than these products, 
they did not spread their dispute beyond the permissible bounds, even though 

in those cases where all the establishment's products were advertised, the 
ones: of the picketing was to cause a cessation of all patronage. 

The fact that Servette and Great Western were not immediately 
concerned with whether consumer picketing appeals amounted to secondary restraint 
«3 coercion within the. meaning of 8(b)(4)(ii) does not mean, as my colleagues ' 
RN arentey suggest, that the terms "preducer" und "product™ somehow take on 
differext meanings when picketing is involved rather than handbiliing. Indeed, 
it is completeiy facongruous to argue that the Supreme comes in considering the 


lawfulzess of peaceful "product" picketing in Tree Fruits was completely 


~ - 
unmindful of the very meaning which the Court had given to the term "producer" 


.or: “product” earlier that same day in Servette. 
: The Supreme Court’s decision in Tree Fruits admits of no other view. 
For there, the dissenters asserted: 


The distinction drawn by the majority becomes even more 
tenuous if a picketed retailer depends largely or entirely 
on sales of the struck product. If, for example, an 
independent gas station owner sells gasoline purchased 
from a struck gasoline company, one would not suppose he 
would feel less threatened, coerced, or restrained by 
picket signs which said "Do not buy X gasoline" than by 
signs which said "Do not patronize this gas station.” To 
be sure Safeway is a multiple article seller, but it 
cannot well be gainsaid that the rule laid down by the 
Court would be umworkable if its applicability turned on 


a calculation of the relation between total income of 
the secondary employer and income from the struck product. 


As the majority did not refute the dissenters’ analysis of their holding, it 


would appear that the majority did in fact intend to protect consumer product or 
service ‘picketing before a secondary, whose business consists entirely of the sale 
of the struck primary product or NS, and. rejected as a standard of 
‘applicability that proportion or eee of She secondary employer's incom 
attributable to the sale of the boycotted goods or Pot The court's is | 
comment there that "picketing which persuades the customers of a secondary 
‘employer to stop all trading with him was also to be barred” G77 U.S. at 71) was 
- | directed to the situation where much of the secondary euployer’ 8 pustnees was 
‘not involved with the struck product. This statement eeereseed the. princtple 

‘that, in such circumstances, to spread the dispute to the secondary exployer's 

“entire business and thereby to broaden it beyond the struck product, is, 

| prohibited. ‘In the present case, where the secondary's entire business uses and 
| ts involved with the struck product, the principle is inapplicable. | 

Nor can the unlawfulness of the picketing be grounded in covieaviered 

the character of the restaurants’ business as selling a service rather than an 


By See also the Ninth Circuit Court of Appeals’ peervartons in Great Western 
Broadcasting, (seere, where the Court noted that in the application of the 
Supreme Court's views certain "incongruity" may appear, but such incongruities 

1 the ultimate decision and that "Congress did not intend to 
differentiate between primary. employers engaged in the production of 
tangible products and those involved in zenterne eerwiceea 
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individual, identifiable, and tangible item, such as Rainbo Bread. The contrary 
‘notion, that “overhead"t employees or activities, such as the office and sales 
work, are not engaged in producing the "product," is drastically at odds with 

the sophisticated and ' complex operations of a producing enterprise in our present 
economy, where even the production of heavy metals may be largely a matter of 
reading contro? figures in an air-conditioned, sanitized chasber well removed 
from oes with the materials. Any view excluding service industries and 
activities from parity of treatment under this Act with producers of tangibles 

is also contrary to the economic reality of an already tremendous and greatly 


expanding service industry component of our present productive complex and work 


force,’ « factor of which the Supreme Court in deciding Servette can hardly have | 


been unaware. 


‘o 


i As of September 1966, approximately 17,000,000 persons in this country were 
employed in service industries such as transportation, public utilities, 
finance, insurance, real estate, various repair establishments, amusement and 


recreation facilities, health services, etc.; and, moreover, these figures do | 


not include an additional 13,245,000 employed in the wholesale and retail 
service industry. Indeed, each year these service industries have witnessed 
spectacular growth. Over the past ten years their total employment has 
increased by some 20 percent, and further growth in their employment, both 
absolutely and as a percentage of the workforce, is uniformly expected by 
those familiar with the labor market. Employment and Earnings and Monthly 
Report on the Labor Force, Vol. 13 No. 4, October 1966. U.S. Department of 
Labor; Standard Industrial Classification Manual, 1957, Bureau of the Budget. 
Clearly, the Supreme Court was well aware of this large segment of our 
industry and its intended coverage under Section 8(b)(4), and I cannot x 
conceive its Tree Fruits opinion as ignoring the present scope and size of 

’ the service industries, or establishing differing standards for product or 
service picketing depending on the nature of the industry or service 
invoived. 


| 
That the service the restaurant sells is a "product" is plain from 


- ¥ j 16/ 
'Servette and the %, Supreme Court's comments therein on Great Western Broadcasting _ 


‘The advertising of the service helps produce it in ‘all its parts. This service 
‘cannot be subdivided, nor its components isolated, in either the advertising or 
‘the picketing. It is only because the restaurant's entire service or “product” 
‘is indivisible, and because the entire product was therefore advertised in the 
struck paper, that the picketing of this product necessarily ovoreed urging 
‘customers not to patronize the restaurants at all. Since the picketing vas not 
‘directed at more than the product advertised, there is nothing unlawful | about it. 
uy: colleagues seem to think that the picketing of advertised food items 

'gerved by the restaurants would be lawful if it caused a loss of patronage which | 
reduced the need of the restaurants for the food products. But they. further 
‘argue that picketing of the restaurants’ advertising cannot be lawful if it 

‘ reduces their petroness because in that case the restaurants’ need for advertising 
might increase and: the impact would therefore not be "direct." In its own terns, 
ithe short answer to this argument is that the advertising is'no less a nprodect” 

‘ because tt is only "“Enairectly" used by the restaurants. and their consubers; for 
‘Great Western and Servette have informed us that it is such a "product," subject 


16/ This principle has long since been settled under analogous statutes such. as 
the Fair Labor Standards Act, as the Supreme Court pointed out. 
artificiality of regarding advertisiag as not a “product” under our Act 
impelled the Supreme Court in Servette to correct the erroneous reasoning of 
a Court of Appeals to that effect, even: though that case t Western) was 
ot actually before the Court. 


to consumer picketing the same as the food products advertised by the restaurant -- 
a definition and conclusion which the majority's reasoning renders impossible. 
The majority also ‘seems to believe that because this product -- 


advertising -- is one whose use might be expanded rather than curtailed by the 


picketing, the picketing "constituted more than the following of a struck product” 


and thus lost its character as consumer picketing. But it is equally probable 
that loss of patronage might have persuaded the restaurant proprietor to decide 
he no longer needed the particular advertising which he could not market as part ' 
of his services, just as the inability to sell the apples in the Tree Fruits 
retail store might have caused the store manager to conclude he = longer should 
buy the struck apples. That an increase in advertising may have resulted from 
the picketing is no more the measure of its non-consumer (and, therefore unlawful) 
character than would have been an increase in the purchase of struck apples 
because the store in Tree Fruits was located in an antiunion neighborhood; no 
such factor played any part in the Supreme Court's decision there 22! 

Although my colleagues suggest that I would accord picketing "a latitude 
broader than that allowed handbilling,” this does not represent my position. For 
in those cases where it is clear that the picketing objective was not limited to 
the services rendered (or the product produced) by the primary employer, I have 
I77 My colleagues are, of course, arguing from an anomaly; but it would be 


even more ironical if the union, having guessed wrong and found its 


picketing futile, were because of that futility held to have picketed 
unlawfully. : 


| 
: 18/ 
found such picketing unlawful. However, the dispositive issue here is not the’ 


definition of restraint and coercion, for my colleagues recognize that the 


“proscription of such conduct in 8(b)(4)(i1) was determined in Tree Fruits not to” 


| include consumer picketing of the type engaged in here. Rather, the issue is 


the definition of "product," which Servette and Great Western determined to 
“include the advertising which was picketed hreree Indeed, if my. postition in this:* 
case gives consumer picketing "a latitude broader than that allowed hendbilling, ae 
then so did the Supreme Court's decision in Tree Frutts, for that tavolved 

* consumer pichatins: by definition not subject to the rescriceton the proviso 


! makes applicable t& handbilling. Where, as here, it is clear that the picketing 
| 


is directed solely to the struck service or "product," the fact that Buch service 


» , “ | 
or “product" is the only service or. "product" of an establishment, I find that 


a 


such picketing cannot be denied the protection of Tree Fruits. 


I SR That the picketing took place at: the main entrance to the entire 
shopping plaza in which the several establishments were located, rather than 
immediately before the premises of the advertising establishments, is not 
sufficient to support & violation in the circumstances here. The Union| desired 


and: attempted to picket at each individual establishment but was prevented from 
1s/ s International Union, AFL-CIO, and 
Building 
: 1 NLRB 1424, enfd. 367 F. 2 : 
» 1966 (C.A. 1 », cases wherein, in my view, the evidence was 
not sufficient to establish clearly that the picketing was limited to the 
janitorial services rendered by the primary employers therein. | 1 


? 


doing so by the police, ‘and thereafter conducted the picketing as close to those 
establishments as was possible. Nor is there any defect in the picket signs' 
identification of those whose patronage the Union sought to interrupt. The 
establishments were named on the signs, and there was no plea to cease doing 
business with anyone else. As to the restaurants, this is sufficient, ‘for the 


reasons set forth above; as to the jewelry store, the plea made on the signs was 


for the public not to purchase “products advertised in the struck West Beach Press,"| 


which in the context here does not seem to me 60 much too broad or vague as to. 
amount to an appeal to cease patronizing such part of the jewelry store's 
business as was not involved in the Sects No attempt was made here to 
interrupt deliveries to and from the establishments nor to induce the employees 
to quit their work at the establishments, affirmative and genuine efforts were 
made by the Union to prevent such interruptions, and no eacerrupttous in fact 
cecurred. In such circumstances, the use of picketing to appeal to consumers was 
no more coercive nor restraining than handbilling, as the Sortene Court held in 
Tree Fruits. 

As for the handbilling, though the leaflets did not name the 
establishments at_wilich they were directed, they were distributed to consumers 
only simultaneously with and in the immediate area of the picketing. They had 
T97 1 should not disagree with the majority if their decision required no 

more than that, as to Market Jewelers, the picket signs identify the 


individual item advertised in the struck papers, if the advertising 
mentioned only specific items such as a watch, ring, or tea service. 


mS 
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originally been intended for distribution in front of the individual establishments, 
but,as noted earlier, the police prevented this. To hold that "this ~ : 
establishment" in the leaflets is readily susceptible of meaning non-advertising i 
stores in the shopping center (and that therefore this object must be inferred) 
is to disregard the surrounding circumstances and treat as discrete and wholly cA 
separate the handbilling which was part and parcel of the picketing. the Union's 
object in the handbilling ‘was clearly to reach only the advertisers, and this 


object is not unlawful. 


Accordingly, I would dismiss the complaint. 
Washington, D. C. OCT 2 5 A967 
Ais 


Howard Jenkins, Jr., : 
RATIONAL LABOR RELATIONS BOARD 


PREHEARING CONFERENCE STIPULATION 


1. The parties stipulate that the petition for review filed by the 
Union and the ‘cross-petition for enforcement filed by the Board pre- 
sent the followimg issues for consideration by this Court: 

(A) Whether the Board properly found that the Union's conduct 
in the instant case violated Section 8(b) (4) (ii) (B) of the Act. 

(B) If the Union's conduct was properly found to violate Sec- 
tion 8(b)(4)(i)(B) of the Act, the Union contends that an issue is 
whether Section 8 (b) (4) (ii)B) as so interpreted violates the First and 
Fifth Amendments to the Consitution of the United States. 

2. The parties further stipulate that the relevant portions of the 
record in this case shall be reduced to a joint appendix comprising 
the materials the parties designate, and each party will pay the 
printer directly for its share of the printing cost and mailing ex- 
penses. 

The parties agree that the Union shall have the responsibility of 
printing the joint appendix and filing it with the Court. The Union 
shall include in its designation, and bear the expense of printing, the 
Board's Decision and Order and the Intermediate Report of the Trial 
Examiner. 

The Union shall serve upon the Board its designation of the por- 
tions of the record which it wishes to appear in the joint appendix on 
or before December 15, 1967. The Board shall serve its counter- 
designation on the Union on or before January 2, 1968. 

Forty copies of the appendix shall be printed under this stipula- 
tion; the required number of copies will be filed with the Court and 


the remaining copies will be divided equally among the parties to the 
stipulation. 


/s/ Marcel Mallet-Prevost _ 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 
/s/ George Kaufman 
Counsel for Honolulu Typographical Union 
No. 37 


Dated at Washington, D.C. 
this 28th day of November, 1967. 


Dated at Washington, D.C. 
this day of November, 1967 


Before: . Bazelon, Chief Judge, 
' in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled 
case having submitted their stipulation pursuant to 
Rule 38(k) of the Generali Rules of this Court, and the 
stipulation having been considered, the stipulation is 
approved, and it is | 


ORDERED that the seieesaen shall coneron 
further proceedings in this*case unless modified by’ 
further order of this court, and that the stipulation 

- and this order shall be printed 3 in the joint appendix 
herein. 


—=— 


FORM wLRe-508 Form Approved 
t2-60) Budget Bureau no. 64¥-R003-12 
UNITED STATES OF AMERICA 
MATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 


INSTRUCTLONS: tle an original and 3 coptes of this charge and an addi- 
tional copy for eacs organization, each local and each individual named Hee 
item I with the sLR8 regional director for the region in which the alleged OTe riten 
unfatr labor practice occurred or is occurring. March 15, 1965 
OR ORGARIZATION OR ITS AGENTS asa(asT WHICH CHARGE 


wane 
INTERNATIONAL TYPOGRAPHICAL UNION, LOCAL 37 . 


ADORESS iw 


P. 0. Box 556, Honolulu, Hawaii 


TWE AGOVE-NAWEO ORGAMEZATIONCS? OR 1T$ AGENTS WAS (HAYE) ENGAGED 1% AND IS CARE) ENGAGING IH UNFAIR LABOR PRACTICES 
wert THE MEANING OF SECTION BCD) SUOSECTION(S) OF THE WATIONAL LABOR RELATIONS ACT, 
set eubsectione. 
AMO TRESE UNFAIR LABOR PRACTICES ARE UNFAIR LABOR PRACTICES AFFECTING COMMERCE WITHIN THE MEANING OF THE ACT. 
BASIS OF THE CHARGE (Be dpecific ae to facte, nemes, eddresces. plants invelved, dates. places, ete.) 


On March 12 the above-named labor organization by picketing 
and by other means threatened, coerced and restrained 
Spencecliff Corp., Ltd., Waikiki Beach Trading Co., Ltd. 
d/b/a Don the Beachcombers and others, the objective 
thereof being to force or require said companies to cease 
doing business with Hawaii Press Newspapers, Inc. 


ama OFFICIAL ECUstT w,Lla7 


Case Ne. - 


or mI 
-CC- 3G Disposition: WesnSiflsd_——a—re 
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In the matter oles Ty ea th nla Behr. sfi3 


wed 
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}. MAME OF EMPLOTER 
See 2 Above 


~ LOCATION OF PLANT INVOLVED (Sereet, City. end Seated 


International Market Place, 2330 Kalakaua Ave., Honolulu, Hawaii 


5. TrPe OF ESTABLISHMENT (Factory. wine, whele- 6. IDENTIFY PRINCIPAL PRODUCT OR SERVICE 7. NO. OF BORKERS - 
eater, etc.) _ EMPLOYED 
Restaurants & retail stores Food and retail service 


S. FULL MAME OF PARTY FILING CHARGE 


Hawaii Press Newspapers, Inc. 
J. AOORESS OF PARTY FILING CHARGE (Street, City. end Stete) 10. TEL. NO. 
777 Ala Moana Blvd., Honolulu, Hawaii 561-881 


T DSCLARE THAT I RAVE READ TEE ABOVE CRAROE AND THAT TRE STATEMENTS THEREIN ARE TRUE TO TNE BEST OF MY KNOBLEDOR 
AND BELIB?. 


ar 
oe eaipernan er persen woking charge) 
March 15, 1$55 Attorney for Hawaii Press Newspapers, ‘Inc. 
(Bate) (Tite er office, if any) . ! 
t a . ero 080933 
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UNFAIR © LEEWARD PRESS weak KALIH! PRESS ON STRIKE @ HAW/ isa. ae ° WAIKIKG 


PLEASE KOKUA 3! : 
DO NOT PATRONIZE THIS ESTABLISHMENT 


This establishment is helping to break the Printers’ strike. It sells produc 


+ and services which are advertised in the struck Press newspapers. 


We appeel to allt Help ws end ovr srin by refusing 10 patronice thls ev 


_, lishment while it continues to advertise in the struck Waikiki Beuch Press. 


*Stew Fern, President of Hawaii Press Newspopers, with the kokua of the 


i workers built up the business to such @ position that the Scripps League chain 


bought the company. 
So now a mainland outfit ewns the Hawaii Press Newspapers, but Fern is 
still eperating the company. 


When it was rumored that the company was to be sold, the employees tried 
to get an agreement with Stew Fern to protect their jobs. | 


They knew that new machines and new methods were going to be used, and 
they wanted to make sure that Fern would not get rid of the present employees 
and HIRE LABOR AT CHEAPER WAGES than he was already paying his ee 
experienced printers. 

ar nals go aia anlepucletiaNokelacintinerlbieliovelleaptayesstived 
given him before he became so successful. This is why the strike began. Fern 
imported strikebreakers from the mainland.to enable him to keep publishing. 


Subsequently, the NLRB ordered Fern to recognize and bargain with Type- 
graphical Union Local 37 (80 years in Hawaii) because the union represented not 
just a majority, but 100 percent of the composing room employees at Fern's Haweil 
Press Newspapers. 


Negotiations are currently going on. However, Stew Fern is just going through 


the motions of bargaining in order to satisfy the legal requirements of the NLRB. 
Actually, he is out to break the union. 


That is why we are asking your help today. Hawaii Press Newspapers 
depends on advertising to survive. We have explained our position to the busi- 
nessmen of the community, asking them not to buy their advertising from Hawaii 
Press Newspapers until they negotiate a fair contract. 

Many of these businessmen have cooperated with us in this matter, by 
removing their advertising from the struck newspapers. 

Please kckwo—please do not patronize this establishment until ceases to 
help Hawaii Press Newspapers in their efforts to break the union. 


Thank you, 


HONOLULU TYPOGRAPHICAL UNION | 
AFL-CIO —_ 
‘March 27, 1965: Stew Fern was reported as resigning as President 
of the Hawaii Press Newspapers. 
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MANDALAY SAR-LOUNGE { visit their shop 

on Kalakaua Avenue, 
new to the 
f entrétice of the 


50 Shops / R aurants / Night Clubs International Market Piace 


EXOTIC SOUTH PACIFIC & ORIENTAL WARES, GIFTS, ARTS ae custom made jewelry 
& CRAFTS FOOD § ENTERTAINMENT , VALIOATEO 2, 3 orienta! arts 
_ PARKING WARIKE TERMINAL BUILOING 4% x 


FREE ENTERTAINMENT Rae SORG RARLE 


COLORFUL CAMRA SHOW, SUNDAYS AT HOON ii 
Senthil ute, in the Royol Howoiion Hotel, Moora Hotel, 


ough SATURDAY, 700 PM ¢nncess Kaivlani Hotel, and the Kahula Hilton 


THE COLONEL’S Mlarker JEW ETERS 


‘ ay. 
PLANTATION Te maui cains ON) 
/ 19 Gold of Silver “OE 


BEEF STEAK & COFFEE HOUSE S Ottrees “BLACK CORAL Specutiune « 
Al THE ENTRANCE OF INTERNATIONAL MARKET PLACE NES a PELE'S TEARS Mer tha 


A THE COLONEL's NOTICE TO BEEFEATERS! 


1 a: * 
ONLY Prime Eastern Chited Beef Steaks, Cut to your | PAS OA Dea nde rer] ~ 
erder ond broiled over quova charcool ore served. aie PRUEAINI Che WatONAL MARKET Plack SRA 
WITH A tooth-chifing islond gorden salod, ' ° OWNSTAIRS = 

Yin Bramisco tous dough bread \ Vv. Z 


UPSTAIRS 


The Popular 
Informal C7 
Delicious STEAK & RIB . Ley cu kere Wan ctitcacer 
OW PRICED HOUSE FINE WINES & LIQUORS 


HQME-STYLE MEALS with the 
_ OFM FROM 11 AM. LOW ERICES! } OURMET BAZBAR 


Broiler Speciattiesond Cocktails from t 
; EVERY DAY Hot Carved Sondwiches 11. a.m. in our Free Oebvery & Prose $97-6°+ 


Ve boke eur own AYLUNCH. Cory Bar (| a cnr ARRAN 8 
somecons poseitee DINNER NIGHTLY from 6 


Fee Porking in the Waikiki Airline Termiaal on Keble Ave. 


\ enact Coupe Board OFFICIAL EXuoat 0, 
' ‘Or name of party) 


a oY" B E E [Fr E AT E R SS 37-cc-36 Dispcsition: Ider ified 


Cate Het 


fsceinsé -.bets- = 
The Colorel’s 3 
PLANTATION BEEF :TEAK HOUSE 
Where 


The Coie + 5 Butcher will cb the chomest. chilled, 
Eastern yain-fed beef steak tethe werght you desire 
3 4 ule 

His Chef wall charcoal broil our sclection to colors ie \CH ? >? 
from delicate pink to deep st red -truly a hearty AY } G 
masterpiece of savory perfecton! aw . =3 
The Colonel s Number One Bey will serve your steak Book... oe sa 
on a sizzling platter accompanied by a mammoth y 

i STEWART E. FERN . » President 
baked Idaho potato a delectaale tooth-chilling island PAUIOS. nue POLST RAT 
grown saiad and San Francsco French sourdough ! riiesens -f Peeeiry seve 
bread i AbePoepoe.. . -  - rai Marcaing Editor 
With the Colonels compl:me ds. his Boys will offer @ieChuas ss cas ; fdiw 
you a carafe of carefully stlected fragrant Rose Wimo Nunley . . News Odor 
i Moclynn Austin Fi Advertiuag 


H Cod Poethhe Adve rtiving 
VALIDATED PARKING TELEPHONE 937-351, 4 BUGiio . . Cucclanes Mosoger 


wine 


Mamber California Newsocper Potdibers Association 
Mamte: Natiorst Cditaral Associorion 


The BEACH PRESS s putd shed semi-weebly by 1.4 Howor 
PRESS Nemspopers Ine 777 Aly Mocinc Horctuhy 95513 
SB 7 Telephone $61 885 — oS Se con 56.00 per poor —-—— -— 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


37th SUB-REGION. 


1,| INTERNATIONAL TYPOGRAPHICAL UNION, | 
LOCAL 37, AFL-CIO, | 


and Case No. 37-CC-36. 


HAWAII PRESS NEWSPAPERS, INC. 


Room 409, 660 Ala Moana Blvd. , 
Honolulu, Hawaii, 
Tuesday, July 27, 1965. 


The above-entitled matter came on for hearing, pursuant 


12| to notice, at 10 o'clock a.m. 


| 
13| BEFORE: | 


Uy, | DAVID F. DOYLE, Esq., Trial Examiner. 

15] APPEARANCES: 

16] DENNIS R. MacCARTHY, Esq., 
600 Ala Moana Blvd., 
Honolulu, Hawaii, appearing 
as counsel for the General 
Counsel. 

EDWARD H. NAKAMURA, Esq., 

(Bouslog & Symonds), 63 Merchant 
Street, Honolulu, Hawaii, 
appearing on behalf of Inter- 
national Typographical Union, 
Local 37. 
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in, please? 

TRIAL EXAMINER: Will you raise your right hand? Do 
you solemnly sweer the testimony you give in this proceeding 
will be the truth, the whole truth, and nothing but the truth 
so help you God? 

MR. PAULOS: I do. 

JOHN R. PAULOS 
was called 2s a witness by and on behalf of the General 
Counsel, and being duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
Q. (By Mr. MacCartny) Mr. Paulos, will you give your full 
name and address to the reporter, please? 

John R. Paulos, 605 North Kalaheo, Kailua, Oahu. 

Mr. Paulos, by wnom are you employed? 

Hawaii Press Newspapers, Incorporated. 

What position do you hold with this employer? 

I am publisher of the newspaper. 

Do you hold any other title other than publisher? 

Publisher is the only title presently. 

How long have you held that position? 

About 18 months. 

And will you state for the record just what Hawaii Press 


Newspapers is? 


A. ' We are a company that publishes a group of nine 
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| newspapers, eight of them weekly and one twice weekly. 


Q. With respect to your publications, do you publish any 
newspapers that are primarily devoted to tourism in Hawaii? 
A. Yes. We publish three travel newspapers twice weekly, 


Waikiki Beach Press, The Neighbor Island News, and Hawaii, 
USA. | 


| 
Q. Is Hawaii Newspapers, Inc., related in any way to any 


other employer or business organization? 


A. Yes. Our parent company is Scripps League Newspapers , 
Incorporated. 


Q. Where are they located? 


A. Seattle, Washington. 


Q. Will you state for the record just in how many cities 


are in 


| 
Scripps Howard Newspapers -- 
A. Scripps League. It is not Scripps Howard. We 


23 cities in 10 states. | 
Q. Mr. Paulos, will you tell us exactly where your primary 
place of business is located here in Honolulu? 


A. 777 Ala Moana Boulevard. 


Q. Do you know whether or not you have any employers 

located at the International Market Place in Wadketiet who 
advertise in the Waikiki Beach Press? | 
A. Yes. | 


Q. Will you state for the record what particular employers 
| 


at this particular location advertise in that paper? 


| 
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Well, Colonel's Plantation Steak House, Market Jewelers, 
Gourmet Bazaar, Cock's Roost, the Coloniai House, Duke 
Kananamoku's. 

Q. Do you have any business organizations that advertise 
with you; do you have any jewelry companies or anything like 
that? 

A. Yes. I think Pex of Hawaii. 

Q. Are there any other jewelry firms tnat advertise with 
you? 

A. Market Jewelers. 

Q. Will you state for the record just how far from your 


primary place of business the International Market Place in 


Waikiki is? 

A. I would say it is about three miles awey. 

Q. In your Waikiki Beach Press, do you use the services of 
any nationally syndicated accounts in the way of publication? 
A. Do you mean services to us? 
Q. Well, services, yes. 


We subscribed to Newspaper Enterprises Association. 


Do you have any nationally syndicated accounts that you 


advertised in? 


National advertising accounts? 


Yes. 


A. Oh, yes. The airlines. Japan Airline, Northwest Airli 


United, Pan American; Matson Navigation, American President 


JA 64 


Lines. Any number of them. 


Q. How about any specific products that might relate to tne 


tourist trade? 

A. Yes. Coppertone, that is @ suntan lotion; Sea é Ski. 
Things of this type. 

Q. Do you have anything in the way of the photography 
business that advertise in your newspaper? 

A. The Kodak Company advertises, Eastman Kodak. | 

Q. Mr. Paulos, has your company had any past bargaining 


relationship with the respondent union? 


| nd 


A. Yes. | 


oH 


Q. Do you recall on or about when such a relationship may 
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have developed? 


L pee 


A. I think about June of 1963. 
Q. And did you at any time act as spokesman in any nego- 
tiations with the union on behalf of your company? 
A. Yes. 


Q. When did you yourself enter the picture as a negotiator? 


A. September, 1963. 

Q. Do you recall, for the record, when approximately was 
the last on-the-record bargaining session that you had with 
this union? | | 
A. April, 1964. 

Q. During the period you had on-the-record bargaining 


sessions, was your primary place of business ever picketed 
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by this union? 

A. Yes. 

Q Was that on a sporadic basis or on a constant basis? 

A. When I first came here it was fairly consistent but afte 
April, 1964, it was somewhat sporadic. 

Q. Will you state for the record when you came to Hawaii 
and took over the job as publisher? 

A. I came here in September, 1963, as general manager; I 
became publisher in February, 1964. 

Q. Just for the record, who was your predecessor, the chief 
negotiator on behalf of the company? 

A. Stewart’ Fern; He was also my predecessor as pubiisher. 
Q. Now, after April, 1964, did the respondent union picket 
your primary place of business at any time? 

A. Yes. On February 23, beginning on February 23, for a 
period of about 11 days. 

Q. What year was that? 


A. This year, 1965. 


°Q. Did they picket the entire day? 


A. No; there would be a group of them for about three hours 
each day. 

Q. Do you know whether or not this union involved your 
business in any way in picketing other than your primary 
place of business? 


A. Yes. 


| 
| 
Where did they picket? 


Q | 

A The International Market Place. 

Q. Do you recall the first day that they picketed? 

A It was on Friday, March 12, 1965. 

Q Now, Mr. Paulos, how did you find out that they were 
| 


picketing you at the International Market Place? 
A. I received a telephone call from the Market Place about 


10 that morning. 
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Q. Did you go up there and observe the picketing? 


A. yes. I went immediately to the International Market 
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Place, I got there about 10:20. 
Q. How long do you estimate you stayed there? 


A. I stayed about 10 minutes. 


Q. Will you describe for the Trial Examiner what you 

| 

A. I saw about 60 pickets in front of the Market Place. 
| 


observed in the way of picketing? 


They were in an oblong chain, each of them was carrying a 
two-sided picket sign, each side of the sign said the same 
thing, and each picket had one. And the sign said, each one 
across the top, across the top of each one they had the name 
of a different business. It would say the name of the store 
and give a particular name and it would say, "advertises in 
the Waikiki Beach Press, which is on strike. Kokua. Please 
do not buy products advertised in the struck Watlikt Beach 


Press." 


- Ww N 


owe ow NN OO MN 


Would you state for the record the names of the various 
employers that! you identified as oeing on those picket signs? 
A. The names! I saw were Colonel's Plantation Steak House, 
Gourmet Bazaar, Market Jewelers, and Cock's Roost. 


Q. I hand you General Counsel's Exhibit 2 and ask you, Mr. 


Paulos, directing your attention to tne specific picket tee 


that are noted thereon, if that is the picket sign that you 
observed being carried by the pickets on this particular day? 
A. Yes. 

TRIAL EXAMINER: Could I see that, please? Thank you. 


Q. (By Mr. MacCarthy) Now, Mr. Paulos, would you describe 


for the record the method or the manner in which these picket 

were placed, whether they were standing or walking? 

A. They were walking in an oblong chain, almost bumper to 

bumper, across the entrance to the Market Place. The entranc 

there is about 50 to 70 feet wide, and the sidewalk is about 

eight feet wide, I would say. 

Q. How far apart would you say the pickets were, waiking 

in the oblong chain? 

A. On, I would say very close. Jt was a tight chain. I 

would say, if it were autombiles, you vould say bumper to 

bumper. They could reach out and easily touch one another. 
TRIAL =XAMINER: Just a minute now. At that entrance 

to the Market, there is no place where automobiles go in, 


is there? 


MR. MacCARTHY: We will come to that. 
TRIAL EXAMINER: All right. I just wanted to be clear 


about it. 


Q. (By Mr. MacCarthy) Mr. Paulos, were they walking on thi 


| sidewalk, in front of the Market Place? 


A. Yes. 


Q. I show you General Counsel's Exhibit 5 and ask you if 


that is a true copy, as best you recall, of the entrance to 


the International Market Place? 


A. Yes. | 


= 
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Do you know what street the Market Place faces on? 


Kalakaua Avenue. 


Now, directing your attention to General Counsel's 


Exhibit 5, were the pickets marching just in front of the 


opening or were they at the -- 
A. (Interrupting) No. The chain actually extended down in 


| 
front of Don the Beachcomber's, in front of his particular 
| 


place of business. 
| 


Q@. Again directing your attention to the exhibit you hold 


in your hand, is Don the Beachcomber's identified; will you 


identify it, as to what location it is? 

A. Looking at the photograph, it is on the left-hand side. 
Q. How far down in front of Don the Beachcomber's were 
there pickets? 


A. They went clear to the door, which is at the very far 
| 
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ené of Don the Beachcomber's. 


Q. Did you notice whether or not there was any audience 


| there observing the pickets? 


A. Yes. They also had a flatbed truck, with music, dancers 
and when they would start their entertainment there would be 
maybe something like 20 or 30 people gather and watch. 

Q- Again directing your attention to General Counsel's 
Exhibit 5, where was that flatbed truck located? 

A. Directiy in front of Don the Beachcomber 's. 


Q. Do you notice on that exhibit there are two automobiles; 


] was it in any one of those two places? 


A. Yes. That is the area occupied. 

Q. And did the pickets have more than just one vehicle 
there or was there just one flatbed truck? 

A. The only one I knew that belonged to them was the flatbe 
truck. 

Q. What were they carrying on the flatbed truck? 

A. They had music and hula dancers. 

Q. And, again, how many people would you estimate nad 
gathered around watching this? 

A. I would say about 50 any time they were actually 
entertaining. 

Q- Mr. Paulos, do you know whether there is any crosswalk 


or any traffic light in front of that Market Place? 


A. Yes. there is a traffic light and a crosswalk directly 
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in front of the Market Place, that comes from the other side 


of Kalakaua. 


Q. Were you able to observe whether or not any pedestrians 


| came across that crosswalk? 
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| 

| A. Yes. People would come. Of course, when the light 
changed they would walk across the crosswalk too, to some 
| other places. 


Q. you have testified, I believe, sir, that the pickets 
| 


were walking on the sidewalk in front of the Market Place. 
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How wide an area would you say that entrance is to the Market 


Place? 
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w 


A. The entrance itself, I would say 50 to 70 feet, some- 
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where in there. 
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Q. Any of these pedestrians that came across the crosswalk 
on Kalakaua Avenue, were they able to get onto the sidewalk? 
A. yes, they could get onto the sidewalk, but they had 
some difficulty because of this chain of pickets. I noticed 
that there were - I observed one and at times two police 
officers there, and I could see the police officers caution 


the pickets to make room for the people coming onto the side- 


walk. 


Q@. Now, did you notice whether or not any of the’ general 


public were able to get through that picket line? 
A. They could get through by weaving through one side and 


then the other or perhaps an officer would assist them, have 


the line broken so they could get througn. 
Q. was there any other activity other than the actual 


picketing that you saw and the entertainment on this flatbed 


truck? 


Fw NH 


A. Yes. They were distributing leaflets; there were Some 
persons stationed at each end of the line, distributing the 
leaflets, ask people to take them as they went by. 

Q I show you General Counsel's Exhibit No. 3 and ask you 


if that is a copy of the leaflet that the union was passing 
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out at this picket line? 


hk 


A. Yes, sir. 

Q. Now, you testified you got there shortly after 10 a.m. 
on March 12. How long did you stay there? 

A. I got there about 10:20 and I stayed about 10 minutes. 
Q. Do you know whether or not the union picketed later that 
day? 

A. Yes. I went back twice after that. I was back again 
about 1:30 and saw about 25 pickets at that time. They were 
still in the’ endless chain, this truck was still there, with 
the entertainment, they were still passing out the leaflets, 
and the activity was pretty much the same as it had been. 
They were still all carrying 4 sign and in this type line. 


And I went back actually twice more that day, at 7 and again 


at 7:45, when I noticed about 30 pickets, and again in this 


oblong chain, passing out leaflets, the truck was there with 
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the entertainers, and the activity was just about the same as 
it had been the other times. 


Q. Now, Mr. Paulos, do you know whether or not the union 

picketed this particular location any other day than March 127 
| 

A. Twice more. On March 19 and March 22. 


Q. What time did you find out they were picketing on or 


about March 19? 
A. On March 19 again I had a phone call about 10 in ‘the 
morning, from the Market Place, and I went directly to the 
Market Place, and I got there again about 10:20 or 10:30, 
and I stayed again this time about 10 minutes, and ae it 
was the same picture. This time, the second time, I counted 
about 50, that particular morning, and they were in an oblong 
chain again, across the front of the Market Place; they were 
carrying the same kind of signs, each picket had a eign, and 
they were passing out those leaflets, had a flatbed truck for 
the entertainers. 
Q Was there any géthering of the general public around the 
entertainers? 
A. This would happen any time they started their entertain- 
ment, there would be probably, I would judge, about 50 people 
each time. | 
Q. Will you state for the Examiner just how often you 
observed a picket line on this Market Place? 


A. Again, three times. I went there, as I say, from 10:20 


to 10:30, I went back again about 1:30. At this time I saw 
20 to 25 pickets again in this endless chain, each carrying 2 
sign, leaflets being passed out, and a truck parked there. 
And I went back again that evening about 7 o'clock. 

Q. Were you able to observe whether or not the general 
public had access to the entrance to the International Market 
Place? 

A. It was as before. If they got through the line, they 
kind of had'ito cut their way through, weave through, and 
occasionally one of the officers would assist them through. 

Q. When you say "officer," what type officer are you speak- 
ing about? 

A. Police officer. 

Q. Did you observe any picketing after March 19? 

A. Yes. Again on March 22, I had a call that morning, and 
azain about: 10 o'clock, from the Market Place. I drove down 
again, got there about 10:15 or 10:20. This time I saw again 
about 50 ini front, and it was the same pattern of picketing, 
the oblong chain, each carrying a sign, leaflets being passed 
out, and the truck again. 


Q. Mr. Paulos, during the times you observed the picketing, 


did the picket signs or the leaflets change at any time other 


than what you have already testified to? 


A. No. It was the same each time I saw it. 


On March 22, how many times did you observe the pickets? 


bv 
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A. Three times again. About 10:20 or so in the morning, 
again about 1:30 and again that evening at 7, and each time 
the pattern was exactly the same, although the number of 
pickets, the largest about 10:20 in the morning and it would 
fade a little bit about 1:30 and then come back a little 
stronger in the evening. 

Q. Mr. Paulos, you have testified to the names of the 
companies that were on this picket legend or picket sign. Are 
all those people you have mentioned advertisers in your 


Waikiki Beach Press? 


A. Yes. 


Q. Are you personally familiar with the International 
Market Place? 


A. Oh, yes. 
| 
Q. Just as your own estimate, how many places of business 


would you say are located in this particular location? 
A. I would say about 50. : 
Q. Fifty. I show you, sir, General Counsel's Exhibit No. 
4 and ask you if this is a standard ad run by the employers 
you have testified to, that advertise in your newspaper? 


A. Yes. Pretty consistently the same. We have @ saying at 
| 


the Beach Press that the tourists change, the ads don't. And 
they are all pretty much the same all the time. 
Q. Do any other employers in that Market Place, to your 


knowledge, advertise in the Waikiki Beach Press, other than 
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those you have identified? 
A. Yes. Other than these? 
Qunvese 
A. Duke Kahanamokuts. for instance, does. And I did not 
see Pex of Hawaii on one of those picket signs, but they do 
advertise. 
Q. Mr. Paulos, you testified that your newspaper engages 
in publications for the tourist industry. Are you familiar, 
sir, with the type of tourist that would be present in this 
state during the month of March? 
A. At that particular time of the year -- 

MR. NAKAMURA: I will object to this as having no 
relevance or materiality, the type of tourists. 

TRIAL EXAMINER: Well, it certainly seems to be a matter 
of opinion, Mr. MacCarthy. What is the purpose of this? 

MR. MacCARTHY: I want to show, sir, the type or the age 
bracket of tourist, it is not necessarily the same; we have 
a youthful group in the summer and I would like to have him 
identify the age bracket that is here during the month of 


March. 


MR. NAKAMURA: Mr. Examiner, I don't believe Mr. Paulos 


is capable of testifying to that, in the first place, and, 


in the second! place, it doesn't have any materiality to this 


proceeding. 


TRIAL EXAMINER: What is the materiality, Mr. MacCarthy? 


i 
people. The standard is does this disrupt people, the 


reasonable concept of business, and so forth. There might 
be some folks that you might be able to prove were not in any 
way inconvenienced by this and probably would be willing to 


do battle, but that wouldn't put the situation on a different 


pasis, and you might find that there were some very timid 


people who would not want to be on the same side of the streep, 


and that wouldn't affect it either. It is what was done here 


So I will sustain the objection. | 
Q. (By Mr. MacCarthy) Mr. Paulos, did you have any complai ts 


given to you concerning this picketing, involving your company , 
and the Market Place? | 

A. I had one call from a tenant who objected to the noise 
from the entertainment. | 


MR. NAKAMURA: I object to this as being hearsay. May 


that be stricken from the record. The answer is pased on 


hearsay . 

TRIAL EXAMINER: Sustained. Yes. | 
Q. (By Mr. MacCarthy) Mr. Paulos, do you know whether or 
not the music and the entertainment you heard, whether it 


| was just plain played or was it in any way amplified? 


A. It appeared to be amplified by a public address system. 


MR. MacCARTHY: I think I have no further questions at 


this point. 


TRIAL EXAMINER: Cross-examine. Oh, just one thing, 
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before we reach that. On one of these pictures you put in 
there was the word "kokua," and I dontt believe the record 


discloses what is meant there. 


MR. MacCARTHY: Maybe we can stipulate it means "help" 


in Hawaii. Kokua - do a favor. 


TRIAL EXAMINER: This is on the sign, and while I am 
familiar with some Hawaiian words, I am not familiar with 


that word, and I don't know whether the Board in Washington 


is, so we had better explain that. Now we know what it 
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means. Thank you. 
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CROSS-EXAMINATION 
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Q. (By Mri Nakamura) Mr. Paulos, you stated earlier that 


you are personally familiar with the Market Place? 

A. Yes. 

Q. Do you’ know the layout of the Market Place? 

A. Pretty well. 

Q. Do you know whether there are any other entrances to the 
Market Place? 

A. I think there is a rear entrance; I have never used it. 
Q. There is a rear entrance, is that correct? 

A. I think there is. Yes. 

Q. Is there a parking lot out behind the rear entrance? 

A. I dontt know. I am not familiar with that part of the 
Market Place at all. 


Q. What portion of the Market Place are you familiar with? 
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A. I always go in the front entrance. 

Q. Me. Paulos, you also know as a fact that all deliveries 
of any groceries which may be ordered by any of those stores 
in the Market are made through the other entrance, the rear 


entrance? 


A. No, I don't know that. I don't have any reason to know 


it. : 

Q. Did you, while you were observing this picketing on 
three different occasions or on nine different occasions on 
three different days, see any deliveries being made at any 
of the -- | 


A. No. 
| 
You saw no trucks coming through the front entrance? 


A. No. : 
@. You gave us a figure of about 50 establishments being in 


the Market Place. Can you name some others which are out 
there? i 
A. I will have to go down the line and try to remember 
them. Pex of Hawaii, Market Jewelers, Don the Beachcomber 's 
and Colonial Plantation Steak House are actually one big 
unit; then there is the Colonial House and Cock's Roost on 
one side; there are some smaller shops on the Left as you go 
in. I am not familiar with the names of those, x. But in 
the back, one of the large tenants is Duke Kahanamoku's. 
There is a minature golf course at the rear of the Market 
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Place. Any number of smaller shops. There is a compiex of 
four small restaurants almost in the center, center rear. 
Q. A number of these smaller shops have been advertisers in 
the Waikiki Beach Press, have they not? 
A. Perhaps from time to time. I would have to check our 
records to see just which ones might have advertised in the 
past. 

You make it a point to solicit business from them? 


I don't solicit advertising in the Market Place personally, 


But you know that your representatives do? 

Yes, certainly. 

And Gifts -- 
A. Yes. They do advertise with us. Not large but they do 
advertise with us, on a smaller version, actually. 
Q. You also’ stated there was a group of musicians and 
entertainers who were in front of the Market Place. Is that 
correct? 
A. Yes. 
Q. They were on the street actually, were they not? 


They were on a2 truck, in a parking Space, yes. 


What type of entertainment or music were they providing? 


Hawaiian; the Tahitian beat, too. 
Ordinary entertainment of the type you would find in 


nightclubs here in town? 
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A. Yes, they have Tahitian entertainment in the nightclubs, 


yes. 

| 
Q. The entertainment wasn't oriented towards labor or -- 
A. Oh, no. Pretty hard work, the Tahitian dance. 


Q@. You didn't hear any of the singers sing "Don't stop at 


Don the Beachcomber's," did you? 


A. No, I didn't hear that. 
Q. (By Trial Examiner) Was there anything along that line 
which connected this entertainment with the picket line, sir? 
A. There were Signs on the truck. 
Q. (By Mr. Nakamura) What signs? : 
A. Well, I will try to recall from memory. They said 
something to the effect that the Waikiki Beach Press was 
against the working people of Hawaii and to support the 
strikers. | 

Q. Would this be a fair representation of what was) on that 
truck, "Waikiki Beach Press not fair to Hawaii's working 
people. Honolulu Typographical Union, Honolulu's first unio: 
since 1884" | 

A. I didn't make any notes of what they said. I know it 
said something to the effect that we were unfair to Hawaii's 
working people. I don't know about the rest of chat. 

Q. That was the Waikiki Beach Press? 

A. Yes. 

Q. Did you testify that you also saw leaflets pers 
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distributed? 


yes. 

Did you take a look at the leaflets yourself? 
No, I didn't read one personally. 

So you ‘don't know what was on those leaflets? 
Only from one that was given to me. 

Oh. 

Secondhand. No, I didn't receive it personally. 


So you'have no knowledge of what leaflets were being 


distributed? 


I saw them being distributed and was given one, yes. 
Where were these leaflets being distributed? 

There was a person at each end of the line of pickets. 
So one! picket was at the entrance to Pex of Hawaii, is 
correct? 

In that general area, yes. Don the Beachcomber's. 

And one was at -- 

Don the Beachcomber's. 

Don the Beachcomber's? 

Yes. 


Two of the firms which were being or which had their 


names on the placards? 


A. 


I didn't see "Pex of Hawaii” on the placards. From my 


own knowledge I don't know that it was on there. 


25} Q. 


Now, Mr. Paulos, on each of these days you testified 
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1] avout, your testimony was that you got 2 call, is that right? 
| 
| 


2} a. Yes. 
3]. Q. At about 10 o'clock or thereabouts? 


Yes. ! 


Was each of these calls at about 10 o'clock? | 
Yes. Very close to 10 o'clock exactly. 
What made you go back at 1:30 on each of these days? 
| A. I wanted to see if there was continued activity. in the 
past, in front of our building, it had been sporadic, they 
might stay two or three hours. I wanted to see how long they 
} would be there. 
Q. Why did you go by at 1:30? 
A. I just went by after lunch. I usually have junch at 
Waikiki. i 
Q. How about this visit at 7 o'clock? : 
A. I drove back from my home in Waialae-iki. 
Q. You drove down from your home? 
A. Yes, sir, certainly. | 
Q. To check? 7 
A. Certainly. It was of interest to me. 
Q. Did any of these establishments or firms stop advertisi g 
in the Beach Press? 
A. No. 


Q. these stopped advertising? 


They are still advertising in the Beach Press? 


A. Yes. 


Q. Now, Mr. Paulos, you have made the statement thet you 


were picketed at the International Market Place. That is not 
ar, honest characterization of what you saw there, is it? 
MR. MacCARTHY: Objection, sir. I think that is argu- 


mentative. 
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MR. NAKAMURA: Let me put it this way. 


TRIAL EXAMINER: The phraseology is slightly improper, 
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I think. 
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MR. NAKAMURA: Yes. 
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TRIAL EXAMINER: You can get at the truth of this 
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differently, I think. 


hw 
w 


Q. (By Mr. Nekamura) Mr. Paulos, the Beach Press wasn't 


ss 


picketed at the International Market Place. was it? 
A. The Beach Press was on the signs. 
Well, but you don't have an establishment there, do you? 
No. 
Do you have newsstands there? 
No. The newspaper is not sold anywnere. The newspaper 
given away everywhere. 
Q. It is given away at the Waikiki International Market 
Place? 
A. Not to my knowledge, in any of those stores, no. 


Q. Doesn't Don the Beachcomber's give out the Beach Press? 
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1 members of the Honolulu Police Department present? 
| 
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A. No. The Beach Press is principally distributed through 
the hotels. ‘I think we only have about half a dozen what is 
called a newsstand location on the beach. They leave them 
along the streets and there is no charge. They are free. 

We don't make any effort to distribute it through our adver- 
tisers. i 


Q. Don't you have a stand right there at the Market Place? 


” i 
| A. I don't know. I would have to find out. I really don't 


know. AS I say, there are very few of them. 
Q. Mr. Paulos, isn't it a fact that every time you were 


there at the Market Place observing this picketing there were 


A. Yes. I saw at least one officer each time. 
Q. In fact, two officers, isn't that correct? 
A. No, I don't recall seeing two every time. I did see two 
at different times. There may have been, I don't | 
Q. Did you call the officers? 
A. No. 
Q. Do you know who called the officers? 
A. I have no idea. 
Q. By the way, who called you on each of these? 
A. It was Mr. Newhart's office. 
Q. Who? 

Mr. Newhart's office. 


Will you identify him? 


we 
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A. They are the management people for the Market Place, the 
landiord. 
Q. Mr. Pavlos, you testified that you were picketed for 
about ll days, beginning on February 23 of this year? 
A. Yes. 
Q. At your office and plant, is that correct? 
A. Yes, that is right. 
Q. So there was some picketing going on in March of this 
year at your plant? 
A. Eleven days of it. It would have been into the first 
part of March. 
Q. You held meetings with the representatives of the 
Typographical Union sometime in February or March of this 
year, didn't you? 
A. I had one informal meeting. 
Q. You had a meeting? 

An informal meeting, yes. 

You discussed the bargaining situation? 

No. 

You discussed the -- 

(Interrupting) We reviewed the history of -- 
Q. (Interrupting) You reviewed the bargaining up to 
date? 
A. We reviewed the history of our situation with the ITU, 


yes. 


that paragraph VII of our complaint has an allegation in 


there that there has been a labor dispute, and respondent 
admits it, so we are not contesting that there has been a 


dispute between the parties. 


TRIAL EXAMINER: All right. I will take merely enough o 


| 

this to show the nature of the dispute, but I am not going to 
| 
open this wide. 


MR. NAKAMURA: I won't go any further into the matter 
| 
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if a labor dispute is admitted. 
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TRIAL EXAMINER: Yes. All right. 
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| 
Q (By Mr. Nakamura) Were you denied access to the 


International Market Place at any time? 

A. I did not attempt to enter. 

Q. By the union. Where were you while you were watching 
all this? 

A. I watched from two different places near the Northwest 
Airlines office in the Princess Kaiulani shops. | 
Q. For the record, could you tell us where these are? 

A. It is the only place in between Pex of Hawaii and the 


Northwest office, there is the Hawaiian Wax Museum adjacent 


to the Market Place. 


Q. You stood on the sidewalk there and watched? 
A. Yes, sir. 
MR. NAKAMURA: I have no further questions. 


TRIAL EXAMINER: Any redirect? 
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MR. MacCARTHY: Just one other question. 


REDIRECT EXAMINATION 


Q. (By Mr. MacCarthy) Mr. Pculos, were you able to identif 


any of the union representatives as being in the picket line? 
A. Yes. On different occasions I saw Mr. Akamine, the 
secretary of the Local, and Mr. Perez, the president of the 
Local. 
Are those the two gentlemen sitting with counsel here? 
Yes. 
Was that on more than one occasion? 
I remember’ having seen Mr. Akamine the first time I went 
and Mr. Perez was pouring coffee and walking in the line 
he was in. 
MR. MacCARTHY: I have no further questions. 
TRIAL EXAMINER: Mr. Nakamura? 
MR. NAKAMURA: I have no questions. 
TRIAL EXAMINER: You are excused. 
(The witness was excused.) 
TRIAL EXAMINER: We will take a five minute recess now. 
(A short recess was taken at 11 
a.m.) 
TRIAL EXAMINER DOYLE: The hearing will be in order. 
MR. MacCARTHY: Mr. Trial Examiner, I would like to call 
Eloise Wickersham. 


Will you come around and be sworn in, please, Mrs. 


Wickersham? 


TRIAL EXAMINER: Will you raise your right hand? 


You do 
solemnly swear the testimony you will give in this proceeding 
will be the truth, the whole truth and nothing but the truth, 


so help you God? 


MRS. WICKERSHAM: I do. 


TRIAL EXAMINER: Have a chair, Mrs. Wickersham. |" Speak 


up so all these gentlemen will hear you. 
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MRS. WICKERSHAM: I will try. 
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TRIAL EXAMINER: I am sure you will. 
ELOISE WICKERSHAM | 
| was called as a witness by and on behalf of the General Counsel, 
and being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 
Q. (By Mr. MacCarthy) Mrs. Wickersham, by whom are you 
employed? . 
A. International Market Place Corporation. | 
Q. Will you state for the record what your job position is 
with this company? | 
A. I am executive secretary to Mr. H.W.B. White, who is 
executive vice president and also an officer of the corpo- 
ration. | 
Q. Will you state the place of business of this conporatio 2 
A. Our offices are located at 212 Esplanade Building, which 


is the building next to the Cock's Roost, towards the rear 
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1j of the Market Place. 


21 Q. For the record's sake, will you describe the location of 


the Market Place and how it is arranged? 
A. The Market Place is located on Kalakaua Avenue, it is 

| advertised as being in the heart of Waikiki, it runs from 
Kalakaua almost through to Kuhio Avenue. 

lo. what type of operation is this International Market Plac 
A. It is a small farmers' market type of operation; there 

| are many Polynesian shops. 

| Q. Approximately how many? 
A. Between 50 and 60. 
Q. Will you state for the record just as best you can the 
types of shops that you have located there? 
A. We have restaurants, we have a lanai area where there 
are small places, we have cocktail bars, we have many shops 
with import things from the Orient, which would be Japan, 
China, Australia, from the Maori country, from Tahiti, from 
the Philippines, from Indonesia, from India, to name a few, 
and also from the United States. 
Q. Do you know what the gross volume of business is at the 
International Merket Place during the calendar year? 
A. During the last calendar year I believe it was in excess 
of three and one-half million. 
Q. Do you recall approximately how many feet wide the 


entrance to the Market Place is? 


A. I think it is between 50 and 60 feet, the actual entry 
area, the opening. : 

Q. Primarily for what class of people does the Market Place 
cater to? ! 

A. Tourists. We figure about 85 percent are tourists. 

Q. Do you know whether or not the International Market 
Place advertises in any magazines or newspapers? | 

A. No. The only advertising we do is a banner. iz should 
qualify that, I guess. We use a banner ad. | 


Q With whom do you place such a banner ad? ! 


A. We have placed it with the Waikiki Beach Press. 

Q. Will you state for the record some of the - you have 
identified the fact that various countries, that their goods 
are on exhibit there, for sale to customers. Take, for 
example, do you have an instance where there is a shop that 


caters to Australian products? 


| 
A. Yes, we do. It is known as the Down Under Shop. 


Q. And what type of goods would they have? 

A. They have sheepskin rugs, they have poomerangs and other 
types of rugs, and they have Maori art and jewelry from 
Australia. A number of souvenir items too. 

Q. I am going to show you what has been received! in evi- 
dence as General Counsel's Exhibit 4, and specifically direct 
your attention to the center and top of the page, where it 


says, "The heart of Waikiki, International Market Place." Is 
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that the banner ad that you are testifying about? 


Does the Market Place itself place that ad with the 
Waikiki Beach Press? 
A. Yes, I believe So. 
Q. Does this ad ever change? 
A. Yes, the banner changes, has changed in form, I should 
say. 
Q. The ads? 
A. At one time we used a narrower banner across the top, as 
I recall. 
Q. Do you know whether or not the banner was changed during 
the calendar year 1965? 
A. I don't think it has. 
Q. I will show you what has been received into evidence as 
General Counsel's Exhibit 5 and ask you if that is @ true 
copy of 2 photograph of the entrance to the Market Place? 
A. Yes, it is. 
Q. How wide would you say the pedestrian sidewalk is in 
front of the Market Place? 
A. About eight feet, I guess. 


Q. Do you know whether or not the respondent union et any 


time in the calendar year 1965 picketed at the International 


Market Place? 


A. Yes. It happened around the second week in Maren, abou 


> | 
the 12th of March. 
lo, Do you recall what day of the week that might have been? 


A. It was on Friday. 


“ 


Q. How did you find out that they were picketing there? 


A. Some of the tenants called my attention to it. 
Q. And did you visit the picket line yourself? 
A. Yes, I did; I had to go out and see what was going on. 


Q. Approximately what time of day was it? 
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A. It was around 11 o'clock. 


Q. Will you tell the Trial Examiner just what you observed 
when you arrived at the places that were being picketed? 


A. I observed that there was a picket line and they! were 
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moving in an oblong line, marching, very close together, and 
| 


they were carrying signs. | 


Q. Do you recall what the picket signs said? 
A. I think they had the names of several ofthe shops on top|, 
Market Jewelers and Pex, Colonial Steak House, and they said, 


"prease kokua." I don't know. "Don't patronize these shops.|" 


Something like that. 


| 
Q. Do you know whether or not it mentioned on the picket 


Sign the Waikiki Beach Press? 


A. Yes. 


Q. Now, how far apart would you estimate the pickets were 
walking at the time, or were they standing still? ! 


A. They were walking and they were walking very close 
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together, not even an arm's length apart. 


! Q. How many pickets did you personally observe on this firs 


! occasion? 


| A. Oh, I would imagine about 50. 


Q. And directing your attention to General Counsel's Exhibi 
5, noting the entrance to the Market Place; were the pickets 


walking just in front of the entrance or were they bypassing 


} and going on up towards Don the Beachcomber's? 


A. They were going on up towards Don the Beachcomber's. 

Q. Did you ‘yourself pass through the picket line? 

A. I didn't that day; I did on another day. 

Q. Do you know whether or not there was any entertainment 
going on, on this first morning? 

A. There was no entertainment when I was there that morning 
the first morning. 

Q. Do you know whether or not there were any police officer 
present at the picket line? 

A. I saw one police officer present at that time. 

Q. Do you know whether or not there is a crosswalk and a 
traffic light at the entrance to the Market Place? 

A. Yes; I have used it many times. 

Q. Were you able to observe whether or not the general 
public was crossing during the time the picket line was theref 
A. Yes. The general public was crossing it when the signal 


was green, and I noticed the officer cleared a way on one 
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| 
1| occurring, other than the actual picketing, at the time that 
| 
you observed it? 


| A. On that day? | 
| Q. Yes. | 
| A. No, I don't know. : 
| You have testified there was no music going n? 


When I was there, there wasn't any music. 


Was the union distributing any literature at that. time? 
A. I didn't see any when I was there. 
Q@ Where did you place yourself at the particular time you 


observed it on this occasion? 


A. I was on the Market Place side, naturally, because I 
came down from the office; I was on the inside of the entrance 
when that incident occurred that day. : 

Q. Did you observe the picket line at any other time that 
day? | 
A. No. 
Q. Did you ever observe the Market Place being picketed 


thereafter? | 


A. Yes, I did. 
Q. When did you observe it the next time? 
| 


A. The next time was a week later, which was the 19th, on 
I 


a Friday. | 


A. That was at noon time, on my lunch hour. 


Q What time did you observe the picket line on that day? 
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Will you téll the Examiner exactly vnere you saw the 
pickets and what was happening? 


A. I saw the pickets marching in the same oblong circle as 


| they had the other day. That was the day I went through the 


line, so I observed them on both sides of the street, from 


| the Market Place side and from the other side. 


Q. On this second occasion, on this second Friday, approxi- 
mately how many pickets did you observe? 

A. I would say about the same number, around 50. 

Q. And do you know whether or not there was any entertain- 
ment going on at that time? 

A. Yes, there was entertainment going on at that time. 

Q. Ana where was the entertainment taking place? 

A. The entertainment was coming from a flatbed truck parked 
in front of Don the Beachcomber's place. 

Q- Just for the record, what type of music was it? 

A. Well, it was Tahitian and Hawaiian. We are all used to 
it. 

Q. Were you able to observe the general public as to whethe 


or not they nad access to the premises at that time? 


A. Well, there was quite a crowd gathered, as I recall it, 
especially down in front of Don the Beachcomber's, where the 


truck was parked, and it was very difficult to get through. 


Q. When you say there was a crowd, how many would you 


estimate were there? 
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A. Over 100. One hundred fifty maybe. 
Q. Did you notice whether or not the pickets had any effect 
on the people in the crosswalk as they were coming over to 
the Market Place? 
A. Yes. It was difficult, almost impossible to get onto 
the sidewalk, and some of the people had to endanger their 
lives and go around cars that were parked there, and the 
truck. 
Q. Did you notice whether or not there were police officers 
present on this occasion? 

Yes, there was. There was one I observed anyway. 

How long would you estimate you observed the pickets on 

second occasion? 

Oh, about 15 minutes. 

And did you observe the picketing any more on that day? 
A. No. 
Q. Did you observe picketing at any other time after the 
second occasion? | 
A. Yes. On the following Monday. 
Q. What time of day? 


A. It was also at noon because it was my lunch hour. 


Q. What time would you say you observed the picket ‘line 


then? 
A. About 12:10 or 12:15. 


Q. State for the record approximately how many pickets you 
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i] observed there on that occasion. 


al A. I observed the same thing, seemed to be the same number 


31 of pickets, around 50. 
4 | Q. And do you recall what the picket signs were on this 
third occasion? 

The same as they were before. 

And how many of the pickets would you estimate were 
carrying picket signs? 
A. I would'say they were all carrying them. 
Q. was there anything else occurring other than just actual 
picketing? 
A. There was also entertainment going on, on the flatbed 
truck, the same as on the previous Friday. 
Q. How big 2 crowd would you estimate had gathered? 
A. Between 100 and 150. 


Was there any literature being passed out by the union? 


Yes, there was literature being passed out by the union. 

Did you yourself accept any literature from them? 

No, I didn't. 

Now, Mrs. Wickersham, did you at any time receive any 
complaints because of the pickets? 
A. Yes, I did. 

MR. NAKAMURA: I object to this, Mr. Trial Examiner, @s 
Immaterial whether there were any complaints about the 


picketing. 
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TRIAL EXAMINER: I want to suggest this to you. In line 

| with my sustaining the objection to your line of questions as 

| to the complaints she received from other people, I think if 
| 


| there was a large diminution of traffic people through there 


| 
| and she observed it, things of that nature would oceur of her 


| own knowledge and she could testify to that. But as to what 
| effect this picketing had on individual businesses as 


| communicated to her, I think it takes it -- 


MR. MacCARTHY: I just wanted to tie it in; I will have 


| other witnesses testify that they did have complaints. 

TRIAL EXAMINER: I think she would be in a Doattone 
such as the manager of a store, to show the volume of traffic 
in and out of the store, the number of customers in and out 
of the store, was drastically affected, and she could see thar. 

All right, cross-examine. 

CROSS-EXAMINATION 

Q. (By Mr. Nakamura) Mrs. Wickersham, the International 
Market Place is a market place open to the nonenea public, 
is it not? 
A. Yes. 
Q. You invite the general public to come in and shop? 
A. That is correct. It is located on private DOpeLtse 
Q. But you invite all the general public to patronize all 
of these shops, don't you; that is the object of your 


advertising? 
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Of course. 

You don't keep anybody off the premises, do you? 

We keep objectionable characters off the property. 

How do you do that? 

Through our security patrol. 

You have a security patrol? 

Yes, we do. 

Do you have 2 security patrol during the day? 

No. During the evening. 

The picketing you observed was during the day? 

Yes, that is correct. 

What about the layout of the Market Place; how many 
entrances do you nave to the Merket Place? 
A. We have two entrances for the general public; we have 
one entrance for deliveries, although sometimes people come 


through the delivery entrance. 


Q. Can you give us or can you tell us where these entrances 


A. There is, of course, the main entrance, the front 
entrance, which is the most popular and used the most, which 
is on Kalakaua Avenue; then there is an entrance at the side 


of the w2ikiki Golf Course annexed to the Waikiki Terminal 


Building, in the rear. That is not as wide an entrance. 
Q. And open to the general public? 


A. Yes, it is. That is closed about 1 otclock, I believe, 
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in the morning, or 2 orciock in the morning. The other plece 
4s not closed. The delivery service is off the Liberty House 
ériveway, entrance to the Liberty House parking lot. There i$ 
a delivery service there. 

Q. That is a specific delivery entrance? 

A. Yes; it is known as that. 

Q. All deliveries to the shops are made through that 
entrance? 

A. They are supposed to be. There are, in fact, the rules 
and regulations, every once in awhile we observed that some- 
times they will deliver from the front, early in the morning, 


through the front entrance. 


Q. Can you tell us whether you ever observed any patroling 


or picketing at the delivery entrance? 
A. No, I did not observe any. 
Q. Did you ever observe any picketing or patroling at the 
back entrance? 
A. No. 
Q. The only patroling or only places you saw people was at 
the front entrance? 
A. That is correct. 
Q. Now, you testified your gross volume of business was 
in excess of $3,500,000, is that correct? 
is right. 


is that figure for? 
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The second Friday was when the crowd was gathered around 
the truck? 
A Yes. 
Q. The crowd was on the sidewalk, is thet right? 
A Yes. 
Q. That was making it difficult for the people to get 
through, is that correct? 

Yes, along with the pickets too. 


Were the pickets moving all the time? 


Q 
A. Yes, the pickets were moving. 
Q 


And you saw that the pickets were maintaining space 
between? 
A. Not very much space because I had difficulty getting 
through, and as I say, I almost got hit by a sign. I had to 
duck to avoid being hit. It was not intentional; it was 
just the fact’ that they were that close together. 
Q. Mrs. Wickersham, the traffic signal is directly at the 
entrance, isn't tnat correct? 
A. Yes, that's correct. 
Q. Ana that allows people to cross the street right in 
front of the Market Place, isn't that right? 


A. That is correct. 


And didn't you notice that every time the traffic 
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| signal turned green, these pickets got out of the way and let 
| people through? , 

A. No, I didn't. Only the one time on the first day did I 
notice that the officer spread them apart and let people 
come through. That was the only time I observed it. 

Q. About how much time did you spend watching this picket 
line? | 


About 15 minutes. 


A total of 15 minutes in three days? 


Fifteen minutes each day. 


A. 
Q 
A. No. A total of 15 minutes each day. 
Q. 
A 


Ten or 15 minutes because I watched from both sides of 


the street on the second day. 


Q. You don't know what type of literature was being 
distributed? 

A. I saw it afterwards in my office. We had a aoe 
Q Were you given any of them? : 

A. No, I didn't receive any personally from the people 


that were distributing it. 


Q. Did you see the people distributing it? 
A. Yes. 


Q. Where were they? 
A. On each end of the picket line, one near Pex) and one 


near Don the Beachcomber's. 


Q. One at the entrance of Pex and the other at the entrance 
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cf Don the Beachcomber's? 
A. Yes. 


Q- Were the people «no were distributing the leaflets 


standing or walking around, or what were they doing? 

A. As I recall, they were standing. 

Q- They were just standing there at the entrance? 

A. Yes. As I think of it now, they probably moved some, 


as I recail, to'sive the literature to pecple as they came 
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by, I think, towards that section. 


Q. Mrs. Wickersham, getting back to this gross volume of 
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pusiness. Are all of these stores organized in some kind of 
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cooperative or corporation, or anything, or are they separate 
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A. No. They are all organized but they have to report to 
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they separate corporations? 
yes, they are separate. 
And separate businesses? 
They are separate buSinesses. 
Each is @ separate business entity, is that rignt? 


A. That is correct. 


2. (By Trial Zxaminer) Let me ask you this, Mrs. Wickersham. 


Is your rent based on the volume of business, or anything of 


mes 


that sort, so that they make periodic reports to you as to 


the volume of business which they do? 


A Oh, yes. The rent is based on -- We have a license to 
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operate agreement, which all tenants sign. It is 2 Beene 
license, with a minimum rent, whichever is greater. So they 
are required under the license to report regularly. 
9. (By Mr. Nakamura) But the three and a half million is 
the total? 
A. That is right. 
Q. The total value of the business done. 
A. That is right. 

MR. MacCARTHY: I think the record shows "in excess of 
three and a half million." 

THE WITNESS: That is correct. 
Q. (By Mr. Nakamura) The area that you saw the pickets on, 
was that part of the Market Place? : 
A. I don't believe you would consider the sidewalk part of 
the Market Place, but it is in front of the Market Place. 
Q. Is it a part of the property owned by your corporation? 
A. No. 
Q. It is public property, is it not? 

That is correct. 

MR. NAKAMURA: No further questions. 

MR. MacCARTHY: No questions. 

TRIAL EXAMINER: You are excused, Mrs. Wickersham. 


(The witness was excused. ) 


MR. MacCARTHY: Mr. Examiner, at this time I would like 


to call Mr. Howard Picard. 


Go around and be sworn in, please. 

TRIAL EXAMINER: Raise your right hand. Do you solemnly 
swear the testimony you give in this proceeding will be the 
truth, the whole truth, and nothing but the truth, so help yo 
God? 

MR. HOWARD PICARD: I do. 

TRIAL EXAMINER: Have a chair, please. 

Let's go off the record here for just a second. 

(Discussion off the record.) 

TRIAL EXAMINER: Let's go pack on the record. 

HOWARD PICARD 


was called as a witness by and on behalf of the General Couns 


and being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
(By Mr. MacCarthy) Will you give your name, please? 
Howard Picard. 
Mr. Picard, by whom are you employed? 
I am employed by the Spencecliff Corporation. 
And what job position do you hold with this particular 
corporation? 
A. As manager of one of their units, the Cock's Roost, in 


the International Market Place. 


Q. Will you state for the record just what type of business 


the Spencecliff Corporation is in? 


A. It is primarily food operation, food and liquor. 


| Q. How large an operation do they have in Honolulu? 

A. Well, restaurantwise, approximately 20 restaurants. 

| Q. And do they have any other type of business other than 
just restaurant or cocktail lounge? 

A. Yes. They have a catering service which caters to the 
airlines, but the rest of it is primarily -- Well, we have 2 
warehouse to distribute more primarily to the restaurants. 


Q. Mr. Picard, how long have you been manager of the Cock's 


| 
Roost? 


A. For a year and a half. 


Q. Where is tne Cock's Roost located? 


A. At the - facing the Market Place - the right-hand side, 
more or less in the center of the Market Place, about 125 
feet in. | 
Q. Is the Cock's Roost located on the ground floor or on 
another floor? 
A. Well, in the combined unit downstairs, the colonial 
House Cafeteria, upstairs is a steak and lobster nouse and 
lunch and liquor operation. 
The Colonial House Cafeteria, who operates thi 


Mrs. Lani Dunn is the manager. 


What corporation owns that? 


Spencecliff. 


Mr. Picard, what type of service to you provide in your 


place of business at the Cock's Roost? 
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A. Catering to the public as far as food and beverage. 
nave @ bar and,a cocktail lounge and primerily we open up at 
11 ofclock for food and for luncheons we cpen and keep the 
bar open all the way through until approximately 11 o'clock 
at nignt, and we open for dinner at 5:30. 

Q. Basically, wno are your general customers that you have 
tnere? 

A. Oh, I would say about 60 or 7O percent are tourists 
located in Waikiki. 

Q- As far as; the service that you provide to the general 
public, you testified that you have 2 cocktail lounge; what 
type of beverages do you serve there? 

A. All kinds of alcoholic beverages. 

Q. To your knowledge, what has been your past gross volume 
of business, during the past year? 

A. Colonial House and Cock's Roost gross volume for the 
last year was in excess of $600,000, in which the Cock's 
Roost was $295,000. 

Q. What, primarily in the nay of food products, do you 
provide the general public? 


A. Primarily, dinner, at which we use steak, lobster, 


prime ribs of beef. 


Q. Now, directing your attention to beef, where do you 


obtain your beef? 


A. The majority of my beef I buy from MacCosham Meat Company 


| and so forth. 
Q. Do you have an estimate of what your liquor purchases 
were during the past year? 
A. About $30,000 in purchases. 
Q. Did your particular business, the Cock's Roost, Aaa naa 
in the Waikiki Beach Press? 


A. Yes, we do. 


Q. Is this a standard ad or does it change from time to 


time? | 
A. While I have been at the Cocks Roost it has not changed 
Q. Will you identify on the record how long you have been 

working at the Cock's Roost? 


A. It will be four years this September. Three years and 


ten months. 
Q. Mr. Picard, I hand you what has been identified and 


received into evidence as General Counsel's Exhibit 4; and 


ask you, directing your attention to an ad listed thereon, is 
| 
that the ad you put in the Waikiki Beach Press? 


A. Yes, it is. 


Has this ad been the same during the calendar year 1965? 
Yes, it has. We also have an alternate small ad, 


Is that the Colonial House Cafeteria? 
he MERA RE RG, 
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Q. Now, Mr. Picard, do you know whether or not the responde t 
| 
union ever picketed the International Market Place? 


Yes, I do. 

Do you recall the particular day they picketed? 

Yes. Friday, March 12, the first observation. 

wnat time of day did you find out they were picketing 
there? 

I observed it at approximately 11 otclock in the morning 

Where was the picketing taking place? 

At the front entrance of the Market Place. 

Will you state for the record approximately how many - 


pickets you observed there? 


A. Approximately 50, walking in an oblong line, oblong 
fashion, and covering the complete entrance to the Market 
Place. 

Q. And were they walking on tne sidewalk, on the street, or 
in the Market Place; where were they placed? 

A. The pickets were walking on the Sidewalk in front of the 
Market Place. 

Q. Did you' notice whether or net the pickets carried any 
picket signs? 


A. Yes. That is why I went down to observe. Of course, 


I observed my own, the Cock's Roost. Colonial House ee. 


was not listed but the Cock's Roost, Pex of Hawaii, and 
onel's Plantation, Gourmet Bazaar. 
How long did you stay there and observe the pickets? 


fApproximately 15 minutes. 
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Q. Do you know whether or not there is a traffic light at 
| 


the entrance to the Market Place? 
A. There is. Almost at the very center of the Market Place 
entrance. 


Q. I hand you what has been received into evidence as 


General Counsel's Exhibit No. 2(c) and ask you, directing 
your attention to the picket sign with the Cock's Roost 


thereon, and ask you if that is the picket sign that you saw 
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the pickets carrying on that occasion? 

A. Yes, it is one of the picket signs I did observe. 

Q. Mr. Picard, did you notice whether or not the public 
had access to the premises during the time you observed the 
pickets? 

A. While I was there I felt -- I didn't even try to walk 
through the picket line, on the morning I was there, Friday. 
Q. Did you observe whether the public was able to go 
through? ! 

A. They didn't seem to even try. There was an entrance in 
which Pex of Hawaii has almost an open entrance, probably a 
double door lengthwise, in which you could - on the Side, in 
that area, come around, that morning, go down to Don the 
Beachcomber's, while I was observing. There was no access 
at either point except a small area within Pex ora. 

Q. Did you notice whether or not the public, achat across 
the crosswalk when the light was green, whether Chee had 
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eeess to the premises? 
A. While I was there they were walking in the street to tne 
corner of the picket line to get onto tne sidewalk. 
Were the police present at this time? 
I observed one. 
Excuse me. Go ahead. Did you observe whether or not 
the policeman had to take any specific action in regard to 


the picket line? 
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While I was there, there nas no action taken. 
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Was there ‘anything else that occurred this morning, OSES 


just picketing? 
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Not to my observation. 
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Did you observe the picket line later that day? 
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That evening, when I came back to work at approximately 
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pout 5:15, before I opened at 5:30, I went out again. 
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And how. many pickets did you observe at that time? 
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Rbout the same. Approximately 50 or 60. 
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What method were they -- 
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(Interrupting) In the same fashion, in an oblong chain, 
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following each other. 
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Q. was there anything else occurring there, other than just 
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tne picketing? 
Phere was entertainment at this time, on a flatbed 


truck, in front of Don the Beachcomber's. 


Q. Was there any crowd of the general public gathered? 
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A. At tnat time there was a small crowd starting. i would 
say approximately about 25 people, at the time I was there. 
Q. I will nand you General Counsel's Exhibit No. 5, and ask 
you to denote after looking at that where the flatbed truck 
was, comparing it to the front of the Market Place. | 

A. It was exactly where the cars are situated, parked in 2 


stall in front of Don the Beachcomber's. 
Q. Was there one parking zone or two, metered places? 
A. It could have covered more than one, but right at the 


end, where the picture shows the cars, the flatbed truck was 
parked. : 


Q. At the time you observed this picketing occurring, did 


you note whether or not the pickets were extending their line 
| 
past the entrance place? 


A. Past the entrance? 

Q. Were they just picketing out in front? ! 
A. No. They extended towards Don the soagneamber is but 
not too far on the other side, towards Pex, at the time I 
was there. 

Q. How long on this second occasion, that evening, did you 


| 
observe the pickets? 


A. It must have been all of 15 minutes because my restaura t 


opens at 5:50, as far as ready to serve. 
Q. Did you denote whether or not the music, the Hawaiian 


music or whatever was occurring, was in natural form or 
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i whether it was amplified? 
A. It was amplified. I had to turn off my own sound system 
which I had on, stereophonic background, during the period 
that they had their entertainment because it was in excess of 
what I could amplify my own. 
Q. You have your own music system? 
A. yes. I have a speaker, a stereophonic speaker syStem 
within the Cock's Roost. 
Q. Did you'file at that time any complaint with anyone 
concerning the pickets? 
No, I didn't. Well, for my own corporation. I will 
that back. The personnel, the executive office. 
The second time you observed it on this day, did you 
whether any literature was being passed out? 
Not at that time. 
Did you observe picketing thereafter in any form or 
fashion? 


A. Yes. Exactly a week later, the following Friday, in 


the same fashion. In fact, during the day, at approximately 


11:30, when I was there. 
How many pickets did you see then? 
Approximately the same. 


How many is that? 


Approximately 50 or 60 at that time. 


what metnod were they picketing? 


A. In the same oblong fashion. 
Q. Did you denote whether or not these pickets were carry- 


| ing any picket signs? 
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A. They were all carrying picket signs in which the Cock's 
Roost was named. 

Q. Was or was not? 

A. Was named. 

Q. Was named. Was there any literature being passed out 


on this occasion? 
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A. Yes. My primary reason for going down was to see the 
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literature. A gentleman was standing in front of Pex store, 
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was in the Market Place when he handed me the literature. It 
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was the yellow literature. 
Q. I hand you General Counsel's Exhibit No. 3, and ask you 
if that is a copy of the leaflet that you received from a 
picket? 
A. The yellow copy is the copy I received from the person 
distributing them. 

TRIAL EXAMINER: May I see it, please? 
Q. (By Mr. MacCarthy) How long did you remain there on 
this occasion? : 
A. Not more than five minutes. My primary reason was to 
pick up @ brochure. 

Were you able to observe picketing that night? 


That evening, yes. I did not go down to the picket line 
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it was very cbvicusS, you can see -- 
MR. NAKAMURA: I object. Just a minute. 
THE WITNESS: Excuse me. 


MR. NAKAMURA: This iS an opinion or conclusion. 


A. I will restate that then. From the Cock's Roost you can 


see the front entrance of the Market Place and the pickets 
quite clearly. 

2. Do you know whether or not there was any entertainment 
going on there that night? 

A. Yes, there was also entertainment going on. 

Q.- And did it affect your buSiness in any way? 

A. Only as I. say, so far as the sound. I turned off my 
own speaker rather than trying to combat it. 

Q. Do you recall how long you nad your speaker turned off? 
A. Approximately after 3:30, I oelieve I turned it back on. 
Q. What time did you turn it off? 

&. Approximately around 6:30. But I believe the music had 
a@iready been off for a period of time. I turned it back on 
about 5:50. 

Q- So that the record is clear, what time did you turn it 
off and turn it back on? 

A. x turned it off - it nad not been on all day except for 
the period between 2 and 5. We did turn our music back on 
because there was no entertainment during this period of 


time when we had our happy hour. 
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Did you observe picketing, other than on this second 
| Friday, at any time? | 
) A. The following Monday after the Friday. 
Q. What time of day did you observe the picketing? | 
| Approximately about a quarter to 11 on this day. 
And how many pickets did you see picketing? 
Approximately the same; about 50 pickets. 


And in what method or manner were they picketing? 


In the same oblong fashion. | 


Did they carry picket signs? 


Yes, they did. 

What picket signs did they carry? : 

The picket signs were the same as they had in the past. 
The Cock!s Roost. i 
Q. Do you know whether or not they were passing out any 
literature on that occasion? 


A. I didn't observe any literature at that time. 


Q. Do you know whether or not there was any entertainment 


being conducted? 


A. Yes, there was. 


Q. What method was the entertainment being conducted? 
A. On occasion they had the Puka Puka Otea group. : 

Q. Will you state for the record what type of group the 
Puka Puka Otea group is? 


A. It is an entertainment group which entertains at Queen! 


1? Surf. 

21 Q. What Polynesian group are they? 

3] A. They have a variety; some Hawaiian, some Tahitian, some 
Samoan. 

Q- Were you able to observe on this occasion whether or 
not the general public had access to the Market Place? 

A. At this'time it seemed that the officer ws breaking the 
line and people had some access to the Market Place, but it 
was spasmodically. It was not a continuous thing. This was 
only about 2a ten minute observation. 

Q. What time of day was this? 

A. It was about 11:30. 11:15. No. It was a quarter to ll 


It was before I opened up the restaurant. That is right. 


Q. Do you know whether or not the union picketed throughout 
that entire day? 
A. No. It was in the same fashion. They seemed to quit. 


I noticed that the music was over, and my lunch was over at 


2 otclock. And then again, when I came back to work, they 


had started at 5. 
Q. On this occasion, did you have to turn off your sound 
effect? 

The same procedure. 


Did they picket there that night? 


Yes, they did. 


Did you go down and observe them? 


No, I didn't at that time. 


Did you have to turn off your sound system that night? 


MR. MacCARTHY: That is all the questions I have. 


Yes, I did. 


TRIAL EXAMINER: I have got just one question. 
Q. (By Trial Examiner) We have had some testimony here that 
the oblong route which the pickets patroled went down in front 
of Don the Beachcomber's in one direction. Is that correct? 


A. Yes. 


Q. And went up to, I think you said Pex on the other side. 
| 
A. Yes. | 
Q. Now, there was also, you said something, some |of the 


pedestrians who came across the erosswalk when the light was 


green for them to cross the street -- 


Q. That they had to walk along in the street? 


A. That was the first day of observation, sir. 


A. This was on the last day that I observed them, sir. Yes 
| 


Q. What I am getting at is this. How close to the curb did 


the patrol route come on these occasions? Do you follow me? 

A. Yes, Ido. The signs, perhaps when I talk oi necator: 
Newhart, I was standing at the other side of Pex and I was 
observing the lengthy signs. The signs were extending actually 


over the sidewalk but not the individuals carrying them. 


They were walking within the sidewalk. 


Q. When they were patroling in the oblong section, when 
| 
| 
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they made their turn in front of Don tne Beachcomber's and 
would come back up, how close were they to the curb; was ther 


room for pedestrians to pass between the picket line and the 


Especially on the first day of observation, I would 


Then the next time, had they moved back some distance? 
A. They seemed to be inconsistent. They would be narrovi 
and then large and then they would be narrow, when they were 
walking on the sidewalk. 
Q. All right. Now, on the other side, on the side nearer 
the Market Place, how close to the building line did the 
patrol route come on these occasions? 
A. To the edge of the sidewalk and to the edge where the 
International Market Place meets. 

TRIAL EXAMINER: Cross-examine. 

CROSS- EXAMINATION 

(By Mr. Nakamura) How wide is that sidewalk? 

Approximately eight or nine feet. 

Eignt or nine feet? 


The normal sidewalk. 


You saw 2 policeman at 2ll times? 


while I was there, yes, sir. 


Sometimes you Saw more than one? 


I saw two, I believe, in the evening, but I believe one 


1| of them was a anes policeman. 
2| Q. They seemed to be in control of the whole situation there? 
3] A. I wasn't actually looking for him controlling the 
4] situation, sir. 
51 Q Did you see the policemen make any arrests? 
6] A. No. 
7| Q. Did you see the policemen caution anybody who 
é| walking there, any pickets? 
g| a. No. 
10] MR. NAKAMURA: That is all. 
TRIAL EXAMINER: You are excused. 
(The witness was excused. ) 
TRIAL EXAMINER: All right, shall we stand in meeors 
vu, | until 2 o'clock? Fine. We will stand in recess until 


| 
15] 2 o'clock. 


] 
16] (July 27, 1965, 12:02 p.m. A recess was taken until 


17| 2 o'clock p.m.) 
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AFTERNOON SESSION 
July 27, 1965 
2:00 o'clock p.m. 
TRIAL EXAMINER DOYLE: The hearing will be in order. 
MR. MacCARTHY: Are you ready to proceed, Mr. Examiner? 
TRIAL EXAMINER: Yes, sir. 
MR. MacCARTHY: At this time I would like to call Mr. 
Dom Beach. Would you go around and be Sworn in, please, sir? 
Whereupon, 


DONN BEACH 


| was called as a witness by and on behalf of the General Counsel, 


and, having been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 

Q. (By Mr. MacCarthy) Mr. Beach, would you state your full 
name for the reporter? 

Donn Beach, spelled with two N's. 

And Mr. Beach, are you employed by anyone? 

I am self-employed. 

And will: you state for the record what your business is? 

I am a restauranteur. I own and operate the Colonel's 
Beefsteak and Coffee House, Mandalay Lounge at the entrance 
of the International Market Place, and the Blue Lagoon 


Development Company who operates the Gourmet Bazaar Building, 


containing some three lessees. That is just the opposite 
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of the building that I have referred to as the Colonel's 


| Plantation House, facing the street. 


Q. Will you describe for the Examiner the exact location of 


your place of business as you enter the Market Place, taking 
it from the street at Kalakaua Avenue? 

A. Well, there are two buildings, a pair of buildings 
exactly alike flanking the entrance of the Market Place with 


a 75 foot thoroughfare or throat between the two buildings. 


| the thoroughfare going into the Market Place is at the 


entrance of the crosswalk from across the street. 
Q. And how long an area along the sidewalk does your prima: 
place of business cover? 


A. Both buildings have a frontage of 58 feet. 


| 
Q. Now, Mr. Beach, what type of services do you provide 


there for the general public? | 


A. The Colonel's Beefsteak and Coffee House is @ lounge and 


par called the Mandalay Lounge facing the street, occupying 
half of the building. It opens at noon time until 2 in the 
morning. The other half of the building is eccapted by the 
steak house, which opens at 6 o'clock until 11. It's a 
general restaurant, steak house. 

Q. And primarily to what class of people do you cater to 
mostly, sir? 

A. In the steak house about 90 percent visitors. 


Is that tourists? 


Yos, tourists. 


And how about your cocktail lounge? 


A. The cocktail lounge is about 60-40; 60 percent visitors 


anc 40 percent military and local civilians. 

Q. Now, will you state for the Examiner approximately whether 
or not your business exceeds $500,000 during any calendar year? 
A. Yes, it does. 


Q. ind have you testified previously that your primary food 
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product that you serve the public is beer? 
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A. Yes, it is! We only have one thing to serve, and that's 
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beef, New York cuts end filet mignon. 
3 And wnere dces this beef come from? 
A. Well, it comes all from the mainland, mostly from 


around Omaha, and sometimes around Denver and Northern 


California. 

Q. Do you purchase that beef from any distributor here in 
Honolulu? 

A. Yes, from an importer by the name of MacCosham Company. 


Do you use at any time any local beef in your establish- 


Q. Now, with ‘regard to the beverages you serve, wnat are 


the primary beverages that you serve to the public? 
A. Mostly rum coming from the West Indies, and @ll other 


spirits that are purchased from local distrioutors. 


SO © OS) OO Sa ge She 


=) 
fo) 


Is that nationally advertised products? 
A. Oh, yes. 
2. Will you state for the Examiner what some of these various 


prands are of these nationally advertised products? 


} A. Gordon's Gin, National Distillers, Pabst Beer, ore 


Canadian Products, Seagram's and so on, all of the nationally 
called for products or merchandise. 

Q. Mr. Beach, does your place of business at any time 
advertise in any newspaper? 

A. Yes, we do. 

Q. And what paper would that be with? 

A. We use the Waikiki Beach Press and other ween Shen 

Q. Is this a constant ad that you have with the Waikiki 
Beach Press, or is there one that changes every, say week or 
two weeks? 

A. No, it's an ad that has a cut, and it's the nom size 
every other week, and there is an additional ad; both ads are 
the same the year around, I should say, for the past two or 
three years. 

Q. Mr. Beach, I am going to hand you General Counsel's 
Exhibit 5 received into evidence and ask you if that is a 


proper identification of the entrance to the Market Place? 


A. Yes, on the left is the Colonel's Beefsteak and Coffee 


House. On the right is the Bazaar Building. 


Q. And at this time, sir, I would like to hand you what nas 


peen received into evidence as General Counsel's Exhibit 4, 
and specifically I draw your attention to an ad in there 


| entitled Don the Beachcomberts, the Colonelts Plantation, and 


| ask you if that is the standard ad you run in that newspaper? 


: A. Yes, these are the two ads. 
1 Q. What is the other one? 
} A. The one down at the bottom, the Beef Eater ad, the 
} Colonel's Plantation Beefsteak and Coffee House. 
H Q. Mr. Beach, do you know whether or not the respondent 
union in this case ever picketed the Market Place? 
A. Yes, they were there three times, to my knowledge. 
Q. And do you recall the first such occasion that they may 
} have picketed the Market Place? 
A. Sometime in the week of March 12, I think it is. 
Q. And do you recall what day of the week that was? 
A. I think it was Friday. 
Q. And what time did you first observe any picketing that 
occurred there? 
A. I came to my office about 9:50 or 10, I think it was, 
and they were already in action walking up and down. 
@. In what method were they walking? 
A. Well, they were in an oblong, shoulder to shoulder, 
walking up and down the sidewalk about 100 feet one way and 
back 100 feet the other way in front of the building. 


Q. And approximately how many pickets did you observe at 
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this time? 
A. There must have been 40. 


Now, did these pickets carry any picket signs? 


A. Yes, I think they all had signs. 
Q. And do you recall offhand what the picket signs may have 
stated and what employers may have been named on these picket 
signs? : 

A. Well, it was a general indication that we, the persons 
described on the sign, were appealing to the public not to 
cross the picket line or enter the Market Place. There were 


four or five, five of us, I think, indicated on the signs; on 


two-faced signs. 


Q. Can you recall what particular employers were named on 


those signs? 
A. Well, there was myself, the Gourmet Bazaar, Pex, another 
of my tenants, the Cock's Roost, and I think the Market 
Jewelers. There might have been another one; I don't know. 

Q. How wide, to your knowledge, sir, is the sidewalk at 

the entrance to the Market Place, as best you recall? 

A. Well, the sidewalk is about ten feet across the front of 
what we call the sidewalk. As it approaches the peerence to 
the Market Place, of course, that becomes 75 feet in depth, 
but the actual sidewalk is about ten feet. | 


Q. Now, do you know whether or not anything else was 


occurring at the picket line other than the actual picketing 


\ 
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on that particular occasion? 
Ae Yes, there are three what they call nickel snatchers out 
in front there, parking stalls, parking meters, and there was 
a truck on the first meter directly in front of my place 
containing entertainers, dancers, Singers, musicians, and 
there was a couple of more automobiles just occupying the 
other two stalls. 
Q. And what was occurring at these vehicles that were parke 
there? 
A. Well, the first truck, the side was down and there were 
five or six girls, Some were musicians, and they were ali 
singing and having a2 lot of fun. Forward there was some 
other people passing out some sort of papers. 
Q. Now, was there any crowd gathered around there of any 
sort? 
A. Oh, yes, there must have been 200 or 250 people standing 
in the throat of the Market Place, across tne full entrance 
there. 

Were there any police officers on the scene at that time? 

there were two, one traffic policeman, and I think 


one that I sax, a motorcycle policeman. 


Q. Do you know whether or not tnere is any crosswalk and 


traffic light at the entrance to the Market Place? 


A. Yes, there is 2 crosswalk directly in the center of the 


Market Place leading across the street. 
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1 Q. Now, were you able to observe whether or not the general 


| public had access to the Market Place on that occasion? 
| A. Well, the pickets vere shoulder to shoulder and very 


| close together, walking one behind the other, and when the 


loae@ of people came across on the signal, came SERS 2 HE was 


| very difficult for them to filter through or get through. I 


asked the policeman several times to ask them to move out a 


little bit so that the persons could get through the pickets, 


} or separate. 


Q. Now, how long did you observe the picketing on eas first 


occasion? 


| 
A. Oh, it went on 2 couple or three hours I observed) it in 


the morning. . 


Q. Now, was there anything else occurring other than the 


actual picketing with the pickets carrying their picket signs 


and the truck with the music on it? Was there any other 


activity being carried on by the union at that time? 
A. yes, people were passing out leaflets. 

Q. Did you yourself take any leaflets? 

A. I think I had one put in my hand. 

Q. Let me show you, sir, what has been put into evidence as 
General Counsel Exhibit 3 and ask you if that is a seg of 
the leaflet that was distributed to you by the union that 
day? 


A. Ves, it looks like it anyway. 
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Q. Now, after the observation of the picketing occurring 


in the morning, did the union picket thereafter during that 


day? 


A. Yes, they came back in the afternoon, if I remember 

| correctly, and picketed on through. 

Q. Do you know wnat hours, sir? 

A. Itm not certain of the hours. I think they left about 


| 8:30. 
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Q. Now, was’ there any effect on your business as a result 


of this picketing? 
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A. I would think so, yes. 
MR. NAKAMURA: I object to this. It represents nis 
opinion and conclusion, "I would think so." 


TRIAL EXAMINER: Well, I think that that's just a manner 


of speaking of the witness. I will overrule the objection. 


I want the witness's knowledge, not his opinion. And I think 
that this is just a misstatement on nis part. 
Q. (By Mr. MacCarthy) Let me ask you this. Mr. Beach: Did 
you receive any complaints from any ofyour customers as a 
result of the picketing? 
A. I personally did not the first 

The first day. 

My waitresses in the afternoon -- 


MR. NAKAMURA: I object to this as representing hearsay. 


(By Mr. MacCarthy) Let's take later, how many times did 
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you actually observe the union picketing around the place? 
A. The last time they came I was there. | 
Q. Do you recall that date? | 
A. It was the third week after the -- 

Q. Let me withdraw my question and let's carry on the 
continuity as the events occurred. After this first day of 
picketing did they picket after this Friday? 

A. Yes, they were there again, and I was not on the island 


at the time. I wasn't here, but I think they picketed again, 
| 


which was on a Friday; I'm not certain. 
Q. Well, the next time you observed the picketing, you 


remember what day of the week it was? 


| 
A. It was either a Monday or a Friday. 
| 


Q. And what time of day did you first observe the pickets 
at that time? 


A. Well, this particular time, the last time, I got down 
about 9:30, and they were, I believe, already picketing. The 
truck was there, a different truck, or it looked like perhaps 
a different truck, but leastwise it had a different type of 
entertainment, and there were two civilian cars in the front 
of it, I mean two other automobiles in front of this, occupy: 
ing the three stalls. | 

The truck had on it Tahitian and Samoan Gcamst and it 

| 


was hooked up to an amplification system, these horns on 


both sides of the truck, or one side of the truck facing intd 
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my restaurant. an@ they were singing, dancing and beating on 
drums and tin cans. 


Q. Do you have any music of your own in your own particular 


| place of business? 


i A. At 12 oftclock we open at lunch time, and the lounge is 
usually fairly well filled. The lounge is right next to the 
street, separated from the sidewalk by 2 planting and a 
bamboo fence. 

1 Q. Is there enything in the way of glass to enclose it? 

A. No, it isn't enclosed. It is just enough to break the 
view. You can see through in little places, but you ere 
sitting inside in @ sort of a garden, and thet is right on 
the sidewalk. My property is over the easement to the side- 
walk, and I have a rather comprehensive sound system there 
that plays music in the steakhouse and in the lounge, two 
different systems. One is soft Hawaiian music, and one is a 


cocktail type that plays in the dining room, and it goes on 


at midday each day. 
Q. Now, did this union music that was occurring outside on 
the street have any effect on your sound system inside your 
restaurant? 
A. think it affected the eardrums of my customers, yes. 
Did you have any complaints from your customers? 
Yes. 


Will you relate in what way you had any complaints? 


| 
| A. There were probably 15 or 20 people on the lounge at that 
| moment when I walked through, and the distance from where ng 
| am sitting to the msic was not more than 12 feet through this 


| planting, and there were @ group of six at one table and a 


| as I passed one of the men at this table said, "What the hell js 
going on?” 
MR. NAKAMURA: I object to anything that anybody else ma 


1 
2 
3 
4 
5] group of three men at another table and some-odd people, and 
6 
7 
8 
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have said. 
10 MR. MacCARTHY: I think he is relating, sir, exactly wha 
was told to him. I think this is very important. 
TRIAL EXAMINER: I am going to overrule the objection. 
Q. (By Mr. MacCarthy) All right, continue, sir. | 
A. So I said there was a picket demonstration going on, 
and these three men were 25 or 30 years of age in civilian 
clothes, and they were just receiving their drinks. One of 
them says, "rr they can't stop this damn stuff, I'm going to 
get out of here. Let's drink it and get out," to his friends}. 
There was nothing I could say to them. I said, "I'm 
sorry." They were frequenters of the restaurant when their 
ship was in town. I didn't know that they were service 
personnel, but they told me. I went outside and I asked the 
police lieutenant if he couldn't get the pickets to lower 
the volume of that high fi set they had out there, that 


‘ | 
amplification thing, and he says -- this is the policeman -- 
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MR. NAKAMURA: Just a minute, I object to anything the 
policeman may have said. 

TRIAL EXAMINER: Did you go out and talk to the police- 
man, Mr. Beach? 

THE WITNESS: I did, sir. 

TRIAL EXAMINER: I will overrule the objection. 

Q. (By Mr. MacCarthy) Go ahead. 

A. I asked’ him if he couldn't stop or quiet them down out- 
side there, that they were bothering my guests. I says, 
"tsn't there anything I can do about this? Do these people 
have 2 permit to play music. It's my understanding that you 
have to have 2 permit." 

He says, "They have," and I says, "I want to see TGs 
I have no contact with these people at the time. I haven't 
talked to them. I was talking through the police to them, 
and he came back in a moment, and he says, "They don't have 
it with them." 

I says, “Well, what happens? Aren't they Supposed to 
have one before they start this stuff?" He says, "They 
appeared before the City Counsel and it hasn't been issued 
as yet." This is verbatim. That's what he told me. 

I says, “I would like to see it when it arrives, and it 
does." So I says, “Now, my guests are objecting, and I am 
objecting." I says, "Who is in charge of the police here 


that I can talk to?" He says, "If these people are objecti 
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we can do something about it.” | 
I says, "Well, come along with me." I took him inside 
and I introduced him to these three men, and he says, "Is 
this bothering you2" They said, "Yes, it is bothering us.” 
"Do you want to object? Do you want to make a comp}aint 2" 


The three officers said, "We are complaining to you." 


I asked the police officer, "How can we stop this? ‘These 


people are objecting and I am objecting." He says, "If these 
men want to come down and make a complaint to the caty 
Attorney, swear out a complaint, we will stop Coie “These 
officers said they were sailing at midnight, and they finished 
their drink and walked out. 

Q. Did you have any other occasions that you had to complai 


to the police about what was occurring out front? 


A. Yes, the 50 foot section of the frontage of my property 
there is a low wall, a rock wall, and a lot of people were 
sitting along that wall there, very comfortably and watching 
the passing parade, the action, and that meant that their 
feet were in the sidewalk and possibly two or three feet from 
this rock wall. There was just enough room for a single file 
of persons to come through between these people sitting here 
and the two pickets shoulder to shoulder on the other Side. 
Then they had drums faced on the sidewalk in front of 
the truck, thereby restricting it further, so there was 2 


tremendous restriction of people trying to force their way 
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¥ asked the police officer if he would ask them again to 

} walk single file. He approached this gentleman over here 
| (indicating), I think a couple of times. 

TRIAL EXAMINER: Which one? 

THE WITNESS: This gentleman in blue. 

TRIAL EXAMINER: Would you identify him, please? 

MR. NAKAMURA: Let the record show that is Mr. Perez, 
president of the union. 


A. (Continuing) And something was said, and I asked the 


police officer’ if I could make it easier, because they 


attempted later on to go single file for a few minutes and 


then they doubled up again. I Says, "Tet me take a chalk and 
go down the center of this thing single file and let these 
people come through." 

The Market Place is the heaviest trafficked town in the 
city of Honolulu at all times, and I got a piece of chalk and 
I went out there and I drew a line down the center in front 
of my place. A police officer cautioned me. He says, "You! 
not supposed to do that." 

I says, "Well, Itm going to do it to indicate how they 
could walk single file perhaps and let these people through." 
So I did; I drew a line down through there, and the pickets 
started rubbing it out with their feet, and it didn't amount 


to anything. So it continued like that. 


95 


I called the police station and asked for the lieutenant 


in charge. He came out and we discussed it at some length. 


He talked to this Mr. Perez again. From time to time they 


would open up a little bit and let people through, and then 


they would close back again. 
Q. Now, Gid you run your own music system during the time 
of this music from the sound truck? 

| 


A. Yes. 


TRIAL EXAMINER: May I interrupt a moment? You said 
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that you called the police station and talked to the lieutenant 


of police and then the lieutenant of police talked to |Mr. 
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Perez. 
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THE WITNESS: -He came down, sir. 
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TRIAL EXAMINER: This is what I'm getting at. After you 


SUE 


phoned, the police lieutenant himself came to the Market 


Place, and from where you could see he then talked to Mr. 
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Perez? 

THE WITNESS: There were two or three other police 
officers, one of which I had spoken to and asked for some 
assistance in this. I asked who was in charge, and this one 
police officer says, "Lieutenant Sonee nee and I —— NT 
would like to call him," and he says, "Go and do it," so I 


did and he came down. 


Q. (By Mr. MacCarthy) Now, on this second occasion: that 


you observed the picketing, Mr. Beach, how many pickets would 
| 
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you say you observed that day? 

A. when I arrived there, there were upwards of 60, and they 
thinned out during the day later on. 

Q.- How about the evening time? How many were they using? 
A. Well, I don't think they had 60. I would say around 

35 or 45. 


Q. So that’ the record is clear now with regard to the 


picketing, were the pickets at all times just in front of 


the entrance’ to the Market Place, or did they extend past 
your place or past Pex, or were they limited just to the 
entrance to the Market Place? 

A. No, thei 5S feet which is the front of my building, 75 
feet in the center of the Market Place and another 56 feet 
for the other building; they were walking the distance of 
two-thirds of that. They didn't go clear off my property on 
eitner end, but tney turned just at the entrance of the bar, 
being some ten feet away from the perimeter of the property, 
and then there was one car this last time that they picketed, 
one car was sitting there with some ladies passing out Cokes 
and drinks to the pickets. As they stopped, they had one, o 
changed pickets and changed Signs. 

a: vas there anything other than Cokes being served at the 
picket line? 

A. I think they had coffee and things like that, soft 


drinks. 


OT 
| 
Q. Mr. Beach, I'm going to hand you what's been received in 
evidence as General Counsel's Exhibit 2(2) through 2(c) and 
ask you whether or not the picket legend you See on the 


picket signs there are those that you saw the pickets carry- 


ing during the times you observed their picketing? | 
A. Yes. 
Q. Is that right? 

| 


A. Yes, sir. | 


Q. Did you see them picketing other than this second 


occasion that you have just testified to thereafter? 


A. Only the two occasions, the first and last. 

MR. MacCARTHY: I have no further questions. 

TRIAL EXAMINER: I have a couple of questions. 
Q. (By Trial Examiner) Mr. Beach, did you ever talk to 
the officers of the union? You indicated at one time you 
talked to Mr. Perez, the gentleman in the blue shirt at the 
table. | 
A. No, I didn't talk to them. The police talked to them 
at my request. i 
Q. I see. Now, were you present when the policeman talked 
to him? : 
A. I wasn't standing directly in front of them. ‘I didn 't 
hear what he said. | 


Q. Well, that's what I'm getting at. You don't know what 


was said to him? 


I know what I asked the policeman to ask him to do. 

And what was that? 

I asked them to go Single file and allow further separation 
petween the pickets so that the people could filter througn 

at the intersection. 

Q. Now, let me ask you this: At any time did you in any 


manner make known to the officers of the union or those in 


| 
| 
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music and entertainment was in effect interfering with the 


conduct of your business? 
A. I did several times through the police officer. 


charge of the picket line that the noise of this amplified 
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2. Now, were you present at any time when the police offi 
spoke to them? 

A. I never heard what he said. 

Q. You did not hear what was said? 

4. No. 

TRIAL EXAMINER: The thing about it is, it's one thing. 
of course, and we have one case in which I know picketing is 
one thing, but’ if there is an interference with the conduct 
of business by! either direct or indirect means, this is 
another thing. This is not a picketing case, and my recol- 
lection on this point is that at Buffalo, New York, they had 
some sort of dispute with a radio station, and this radio 
2nnouncer “as one wno gave some sort of observations of 


people going to “ork, and so on, sort of a newS operation, 
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and the union made ee loud noises that the broadcasting 
couldn't go. | 

Well, this is something which goes beyond picketing. 

I just throw this out to you, because this is an element whic 
seems to come in here, and I think we ought to at least 
develop it to the point where we know whether this was a 
thing that occurred or not. 

THE WITNESS: Well, sir, if I were 2 guest in this 
restaurant, trying to have a drink, it's one thing to watch 
the people making fun, playing music or beating on the drums 
and that sort of thing, but if you can't see it and you are 
listening to soft music on the inside, and this blare with 
heavy speakers on the other side of the fence, it's something 


else again. It isn't amusing. 


| 
TRIAL EXAMINER: This is what I'm getting at. It) puts 


a little different connotation on some of the activities here 
than on a picketing connotation. Do you follow me? 

MR. MacCARTHY: Well, I think we will reserve in the 
brief the idea of any possible harrassment. 
Q. (By Mr. MacCarthy) Mr. Beach, did you make any protest 
to anybody other than the police concerning what was occurring 
A. I called Hod White, the vice president of the Inter- 
national Market Place, and he wesn't in the office. I asked 
for the manager of the Market Place to come, because it 


represented conditions that I had no control over past my 


j own property! Then I called the Waikiki Beach Press, Mr. 
Paulos. First I called Stu Fern. He referred me to Mr. 
Paulos. I cduldn't get him. I left a message. I wanted 
to know what we could do about this harrassment. I mean, I 
didn't mind the picketing if it had been done properly, but 
$t was @ mess. There were all these people out there, and 
the sound, you could hear them a mile, at least a mile, and 
it created -- people stood there, they wanted to know what 
the hell was going on and what was going to take off. 

The drums, they nad tin cans, they had a five gallon tin 
can, hitting it with a stick, which is a takeoff on the 
Tahitian drum, but it's not music. It isn't anything near 


music. It'sinoise and harrassing noise, I think. 


Q. You testified that you still left your own sound system 


on though during this? 
A. Yes. Well, you couldn't hear it, but it was on. I 
never turned it off. 
MR. MacCARTHY: I think I have no further questions. 
TRIAL EXAMINER: Cross-examine. 
CROSS- EXAMINATION 
Q- (By Mr.| Nakamure) Mr. Beach, do you know who these 
entertainers were? 
No. I had seen them around, some of them. I don't 
them by names; no, I don't think so. 


Do you know what troup was there? 


t 


} A. No, I don't think so. 
| 
Q. If I told you the Puka Puka Otea group was there, would 


| 
that refresh your recollection? 


A. Yes, I've heard of the group. I've never heard them 
} play. 

Q. Do you know where the Puka Puka Otea group usually 
entertains? : 


A. At the Queen's Surf. 


Q@. That's one of your competitors; is that right?) Do you 
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know for a fact that they draw rather large crowds all the 


time? 
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A. I don't know. | 
| 


C. And their form of entertainment is an accepted form of 


entertainment here in Hawaii; isn't that right? 


& 
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A. Yes. 


Q. In fact a lot of people like that entertainment? 
A. I like Tahitian entertainment. I brought the first 


Tahitian entertainers here, the first Otea people. 


Q. This is ackowledged as the leading Tahitian troop here? 


A. Well, there's some conjecture in my mind about that, but 


I don't remember seeing this same group anyplace. r don 't 
know the components of the Otea group playing at the Queen's 


Surf, mind you. I know some of the girls that dance there; 
they used to dance for me. 


Did you see some other entertainers you recognized? 
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weren't there 200 or 300 people in the throat of 
Market Place watching tnis entertainment? 

These people, the entertainers -- 

what were tnese 250 to 300 people doing? 

They were watching. 

They were watching? 
A. Yes. 
Q- They considered it entertainment? 
A. I don't know what they considered it. I did not, becaus 
I know Tahitian music. 
Q. Did the fact that 250 to 300 people were standing in the 
throat of the Market Place contribute to some of the difficul 
of passage on the part of the pedestrians? 
A. They were’ standing in the throat. The pickets were on 
the sidewalk, two abreast, going one side and down the other 
sige of the sidewalk. 
Q. Pwo abreast? 
A. Two abreast. 
Q. Isn't it a fact, Mr. Beach, that there were policemen 
on duty at all times and they kept the pickets under control 
in one file going in one direction? 
A. Ne. I watched tnem for two hours flat. 
many times their pickets were talking to each other, carry- 
ing picket signs on their shoulders, shoulder to shoulder. 


Q. They were carrying picket signs on their snoulders? 


; 
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A. In their hands, up here (indicating). 


Q. Mr. Beach, your amplification system is not one you turn 


down very much, is it? | 


A. I don't quite follow you. 
Q. Well, you amplify the music which comes from your lounge 
so that the whole area in front of the Market Place can hear 


the music, don't you? 


A. The music is so modulated to be contained within the 


puilding. There are no walls; there's no glass, and there 
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are seven small speakers, and I would call this subtle music, 


music that you can drink to and talk about. Background music 
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is what I am talking about. 
Q. And you have only this background music? 
A. In the daytime, yes. 


Q. And in the nighttime? 


A. At 6:30 in the evening we have an orchestra for dancing. 
Q. You have had other entertainment there who play a little 
louder music than that, haven't you? 

A. Are you speaking of the afternoon or the evening? 

Q. The evening. | 

A. Evening, beginning at 8 o'clock in the evening we have 
entertainment, either a dance orchestra; two or ‘sree years 
ago, two years ago I had a guitarist. | 


Q. ves, a man named Ademono? 


A. That's right. 


at the front of the Market Place? 

A. I have recently sold the one on the left, that is tne 
Bazaar Building. 

Q. What is your relationship with the International Market 
Place Corporation? 

A. I am a lessee of the International Market Place -- not 
of the International Market Place, because my properties in 
front were subdivided and I lease directly from the Waikiki 


Development Company and the Gueen's Hospital. 
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Q. You are not a lessee of the International Market Place 


Corporation? 
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Now, this entrance, you say, is about 75 feet long? 


w 


A. The throat is 75 feet, yes. I designed the Market Place, 


E 


and I know it fairly well. 
So the two buildings are 55 feet? 
Fifty-eight feet each, including the overhangs. 
So the total frontage would be about 190 feet? 
Approximately. 
And the pickets were walking across at least two-thirds 
of that? 
A. About that. 


Q. Would you say about 120 feet or so? 


A. They were turning just before they left the premises cof 


the frontage. 


" somebody there? 


They were turning what? 
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They were turning. They didn't go all the way into the 
end of the line in either direction. Do you follow me? 

Q. Yes. , 

A. They turned about two-thirds of the way and returned, 
and back again in a long circle. 


Q. They were walking across the frontage of at least 120 


feet or so? 
i 


A. Yes, sir. 
Q. At the most you noticed about 60 pickets; is that right? 
A. I think that was the most. | 
Q. On March 12, that was a Friday, the first day you noticed 
anybody out there? 
A. Yes. | 
Q. What time did you say it was when you first miele 
A. Well, it could have been 10 o'clock, around there. 
About 10 o'clock? | 
Yes. : 
Is that when you called Mr. Paulos? 
No, that was later in the afternoon, I pelieve. Ir 
called Hod White and was unable to reach him, and I got hold 
of his secretary. 
Q. Now, at the time you went out to check the pickets you 


saw some police officers there already, didn't you? 
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Yes. 
Did you call the police officers? 


You say call them. They were standing there. I went up 


to them. 
Q. Did you call them to your establishment? 


A. No, I @idn't cail them to my establishment. He wes 
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standing out in front there as I walked up to him. 
Q. In other words, somebocy else had called the police 


officers; is that right? 
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A. I don't know. There were txo of them there, I think. 


hw 


Q- There were txo already there at the time? 
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A. I got there and it was in full swing. Whatever 
time of the day it sas, I'm not certain, but it was in full 


process at the time, and there were txe police officers, I 


believe, one petrolman and one chap that nad a -- @ REELS ON 


mar. 
And they were watching the proceedings there; isn't 
right? 
Yes. 


Did you talk to the police officers? 


They told you they were there to maintain order; isn't 


right? 
{ think that was the gist of it. 


nere were approximately 40 pickets at that time? 
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Yes. 
Walking across and back in single file? 


Some single, some double. 


lg. Now, the police officers had 2 system worked out as far 


as the traffic light was concerned, didn't they? — 

A. They had a system that they were attempting to control. 
Q. The system was that any time the light turned green so 
that the people could cross the street, that the line would 
open up widely so that the people could go through that 
isn't that right? | | 

A. Not widely, just enough for perhaps the distance of 
two bodies. } 

Q. So they had a. system worked out? 


Yes. 


A. 
Q. You didn't quite consider that satisfactory? 
A. 


No, because the pickets were bunching up again. ‘The 


police several times walked in to this gentleman here (indi- 
cating) and asked him to open it up, open it up. i 

Q. I thought you said you couldn't hear what the policeman 
said to Mr. Perez. 
A. I asked him to ask them to open it up, and that's what 
he did. He said that he asked them -- he kept telling me 
that he had asked them several times to keep it nent arc 
it open. 


TRIAL EXAMINER: When you say "this gentleman here" you 
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mean Mr. Perez again, the one in the blue shirt? 
THE WITNESS: Yes, sir, each time he would go, the polic 


officer, whichever police officer I was contacting, would 


speak to this gentleman (indicating) . 


Q. (By Mr.'Nakamura) How many times did you speak to the 


| police officer? 
A. Four or five times. 
Q. Within the space of how many minutes? 
A. The first time you are speaking about now? 
Q Yes. 
4. I think I spoke to them four or five times during the 
time I was observing this, 4 couple of hours, or an hour and 
a half, because I was attempting to get them to separate at 
the intersection with more alacrity. When the people were 
coming across the way they didn't know which way to go, to 
the right or to the left. They were trying to get through 
this mob; they saw a mob in front of them, onlookers from 
this side (indicating). 
Q. They saw a mob of onlookers? 
A. Onlookers, yes, plus the pickets in front walking, and 
I could see’ from the faces of the people coming across the 
way -- 
Q. Just leave your conclusions out, Mr. Beach. 

MR. MacCARTHY: Mr. Examiner, I suggest the witness be 


Allowed to answer the questions. 
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TRIAL EXAMINER: Well, what he could see from their faces 
Ir think, is his opinion. 
THE WITNESS: Well, they hesitated. | 
TRIAL EXAMINER: I will let that go. I will sustain the 
objection on that basis. Now then, as to whether they were 
impeded from reaching the sidewalk, whether this crond crossing 
the crosswalk was backed up into the street, this 1s another 
| proposition. This is something he observed. | 


MR. MacCARTHY: Are you putting that as a question to 


| 
TRIAL EXAMINER: No, I'm not. I'm just suggesting that 


the witness? 


this is a topic for interrogation, but let me put a to the 


witness. 


Q. (By Trial Examiner) Now, Mr. Beach, at the time that 

this occurred the pickets were moving, the crowd was there 
| 

listening to this display of Tahitian "music." Were the 


people who came across when the sign was green, were they 
able to reach a point on the sidewalk, or were they so 


| 
numerous that they had to wait in the street until ithey coul 


reach the sidewalk? Do you follow me? 


A. Logistically I do, yes. I am trying to picture in my 


NAP 
mind in order to imbue’ with it what was actually taking plac 

| 

Q. That's what I want. What did you see happen? 


A. What I saw happen, ten or fifteen persons would cross 


the street from the other side and as they approached the 
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sidewalk the pickets were back marching in front very Slowly 


and carrying signs. The sidewalk being ten feet, just beyond 


the ten feet back into the Market Place, there were perhaps 
150 or 200 people gathered there in a complete block. 

The people hesitated as they put their feet on the side- 
walk, I could see them hesitating, particularly one old lady 
ana her husband, trying to get onto the sidewalk. They didn! 


know which way to go, front, back or left, because they had 
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walked across the street in 2 hurry, I Suppose, and it oceurred 


to me at that particular moment to call the police officer's 
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attention to that particular happening, because I stated to 
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the officer several times that they didn't have enough width 


in there between the pickets for the people to get through. 
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These people coming from across the street didn't know what 
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the hell was happening until they got right on top of it, and 
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I maintain at this moment that my attempt to get the police 


officer to open up between the pickets enough space to 
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control them was my effort, my Sincere effort and only that. 


oe (By Mr. Nakamura) You didn't feel that you could leave 


it to the Honolulu Police Department to maintain order tnerey 


A. It wasn't 2 matter or order. It was reasonableness. 

ay Mr. Beach, the 250 to 300 people who were at the throat 
of the Market Place were on your property, weren't they? 

A. Right. 


Q- You could nave told them to disburse if you wanted to 


| avoid some SOnetOna | 
} A. They were on private property. They weren't on public 
property. 
Q. You were in control of that property, weren't you? 
A. Yes, I asked the police officer to get the people off 
of my curb there, because they were restricting what was left 
of the sidewalk for the pedestrians to walk on. 
Q. You mean by people -- you don't mean -- 
A. Customers, patrons, friends, I don't care. They were 
sitting all along like birds out in front. 
Q. They weren't the pickets? 
A. No, no, no. I asked them to have them removed fom 
there several times, and they did. 

These were -- ! 


Onlookers. 


Sitting down. 


Q. 
A. 
Q. Onlookers? 
A. 
Q. 


‘Just like the people who were at the entrance of the 
Market Place; isn't that right? 
A. Yes, right. 
Q So it wasn't the pickets who were creating this log jen, 
so to speak, but these people who were looking? 
MR. MacCARTHY: I object to that question as calling 
| 


for a legal conclusion, your Honor. 


TRIAL EXAMINER: I think you are getting pretty | 
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1 Q. She was there one night playing; isn't that right? 
i 


2 


very well known group also? 


A. Well, that's a conjecture. 


| Q. They played for you, didn't they? 


No. 
They are recording artists, aren't they? 


I don't know. 


} Q- You objected to them? 


A. That night they were making much more noise than in 

the afternoon. 

Q. What other groups were there that you recognized? 

4. I didn't recognize any of the groups other than that 
last time, the Tahitians, the fellow that did the knife dance 
Q. The Tahitians were there just the last time? 

A. I don't know. I wasn't there the second time. I was 
only there the first and last time. The groups who played 

tn the middle, I don't know who they were. 


TRIAL EXAMINER: What's the contention of the union here, 


cultural nature at this place in connection with the picketi 


Mr. Nakamura, that they were giving 2 free concert of 2 | 


which went on? 
MR. NAKAMURA: They were just publicizing a dispute that 
they had. This was all done legally. 
TRIAL EXAMINER: I see. Well, the whole thing @bout it 


seems to be some matter of how were they publicizing the 
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| dispute. You could publicize the dispute, and I suppose attract 
} a crowd by giving a cultural exhibition, or you could attract 


a crowd by making loud and raucous noises, which would inter- 
| 
fere with everybody. 
MR. NAKAMURA: We are contending these are not loud and 
| 
| 


raucous noises. This is good entertainment that people pay 


good money to see. | 


THE WITNESS: Well, there were four drums. 


| 

TRIAL EXAMINER: We are about at the point now where I 
think we have covered the music pretty well. 
| 


Q. (By Mr. Nakamura) Now, Mr. Beach, you made a statement 


that you went to ask the policeman whether the people out 
there had a permit. : 
The last time, yes, sir. 
The last time. You didn't ask him the first time? 


No, it didn't occur to me. 


And you were told they had a permit, right? 


I asked to see it. 


Do you require a permit to turn on your loud speaker, 
amplifier system? 
I'm in a public place. 


What? 


I'm in a public restaurant. The permit that I was 
referring to was a permit that you have to obtain before you 


can have music on the public streets. 


what section of the law are you referring to? I don't 
recall any such law. 
It's like parading or having public entertainment. 


lq. was there a parade? Did the police classify it as a 


parade? 


A. No. I asked if they had a permit, and he told me that 


they did, and I asked if I could see it. He went tc this 
gentleman and asked nim if they had the permit, a piece of 
paper. He came back to me and said, "No, they hadn't gotten 
nie 

I cueried him; I said, "Who did they get it from?" He 
said, "The City Counsel. The City Counsel hasn't issued it 
yet." I said, "Well, it's very queer." 

Q. Mr. Beach, you are not certain whether a permit is even 
required; isn't that right? 

I assume that it is required. 

You are not aware of any law? 

I can't quote you the law, no, sir. 

You have made some reference to people passing out leaf- 
lets. Do you recall there these people were when you Saw 
them? 

A. Where they were, yes. They were at the first in front 
of my restaurant near Liberty House. 


In front of your restaurant near tne Licerty House? 


yes. 


| 
| , 
1} Q. That's off your property? 


| A. Well, they weren't on my property. no. They were! on the 


street in front of the property near the Liberty House. Ther 


| are three stalls there. The end car which belonged to sSomeong 
in the organization there was standing there with a handful 
| of these leaflets, and as people approached coming from the 
| tiberty House side, they would shove one in their hands. This 


| person was standing on the sidewalk, on both sides of ‘the sid¢- 


} walk at times. 


Q. Wasn't there actually only one person passing out leaflets? 


A. I saw two different people passing them out, a4 lady one 


time. 

Q. Two different times? 

A. Yes, they were moved from both sides of the street. Now|, 
the little shop there where the carver works, you recend that 
little thatched hut, they were in front of that shop. That's 
still my shop. 

6 There was a person passing out leaflets -- 


On the other end also. 


Yes. 


And those are the only two places where leaflets were 
| 


eing passed out; isn't that correct? 


Q 
A 
Q. The other end near Pex; isn't that right? 
A 
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A. No. No, there was a person near the throat of the 


Market Place. 


Near the throat of the Market Place? 

Yes, walking down. They did not sit in one spot. 

You are saying that there was a person walking up and 

passing them out? 

No, I say I observed a person standing handing people 
leaflets as they made the left turn into the Market Place, or 
tried to get into the Market Place, at one point, but generally 
there were two on either end. 

Q. Do you recall whether there was any incident in connection 
with the passing of these leaflets where the police had to 
intervene? 

A. No, I don't think there was any scuffle or anything like 
that, no. 

Q. There was no trouble? 

A. I didn't observe any. They were just shoving them in 
people's hands. 

Q. The whole atmosphere there vias a peaceful atmosphere? 

A. Peaceful? 

Q. There was no violence? 

A. There was no fights, nc, sir, that I could observe. 


Q. Getting back to this matter of the effect on your 


business, why was it that you weren't more definite about any 


effect all of this had on your business? 
A. Well, I didn't come prepared with a tape of the cash 


register of a number of days and try to measure the difference 


in my business. I could only observe what was happening. 
Q. You don't know what was actually going on as far as your 


business was concerned, except for this one incident that you 


speak about; isn't that right? | 
| 


A. That is true, there is very little business in there all 
through the afternoon at times that they were there during 


the opening of my restaurant, the hours I was open.; They 


were all outside. 
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Q. And your primary business is at night; isn't that right? 
A. The primary business, yes, but the little lounge out 


in front there is quite popular in the afternoon. 
Q. And by the time your big business hours began these 


people were gone? 


A. No. My restaurant opens at 6 o'clock, and my reser- 


vations start at 6 o'clock. 


Q. Did this have any effect on your reservations? 
A. On the reservations? I don't know that it did. I am 


merely relating to you my business starts at 6 o'clock in the 


Colonel's Beefsteak and Coffee Shop. They must enter throug 


the Market Place in order to get to the rear part of the 


building. 
Q. They can enter through the other entrance, couldn't they? 
| 


A. The local people find their way back through the garaze 


and in the other way. | 


Q. Most of your trade for the steakhouse comes through the 
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rear? 

No, 90 percent of my buSiness are tourists. 
| Q. Forty percent of your steakhouse business is local; 
isn't that right? 
A. No, 90 percent of my business in the steakhouse is 
tourists. Forty percent of my business in the lounge, both 
night and day, are military, as I indicated, and local 
civilians. 
Q. But you are still not definite about any effect on your 
pusiness except for this one incident when the Tahitians 
were there? 

Counselor, I can't tell you now much I lost, no. 

Maybe you made more money. 

I doubt it, from just looking at the room. There was 
nobody in the room. It's hardly possible. 

MR. NAKAMURA: That's all. 

REDIRECT EXAMINATION 

Q. (By Mr. MacCarthy) Mr. Beach, you say you noticed there 
was nobody in'the room. Is it customary as 2 general practic 
for this time’ of day to have some more people in this cock- 


tail lounge? 


A. I woulda think so, yes. 


RECROSS- EXAMINATION 
(By Mr. Nakamura) You would think so? What do you 


ll of this on, mere conjecture? 


MR. NAKAMURA: That's all. 
MR. MacCARTHY: Thank you, Mr. Beach. 


(Witness excused) 


MR. MacCARTHY: May we go off the record now? 
TRIAL EXAMINER: Yes, off the record. 
(Discussion off the record) 


TRIAL EXAMINER: On the record. 


MR. MacCARTHY: Mr. Examiner, that is the last of the 
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witnesses on behalf of the General Counsel. I might state 


for the record that Mr. Nakamura has advised me he is going 
| 


to use Mr. Perez as a witness. I originally had contemplated 
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calling him under Rule 43(b), but since he is available as a 
witness, I think whatever eross-examination I have will pring 


out whatever I want. | 
| 

TRIAL EXAMINER: All right, the General Counsel rests. 

MR. NAKAMURA: We call as our first witness Mr. Perez. 


TRIAL EXAMINER: Mr. Perez, will you step forward here? 


Whereupon, 


RALPH PEREZ, JR. 


was called as a witness by and on behalf of the General 
Counsel and, having been first duly Sworn, was amined and 
testified as follows: 

DIRECT EXAMINATION 


(By Mr. Nakamura) State your name for the record, pleage. 


Ralph Perez, Jr. 
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! Union No. 37? 


1 A. Yes, I am. 


Q. And what position do you occupy? 


j A. President of Local 37. 


Q. Mr. Perez, does your union have a dispute at present 


with the Hawaii Press Newspapers? 


i A. Yes, we do. 


Q. Does Hawaii Press Newspapers publish the Waikiki Beach 


Press? 


| A. Yes, they do. 


Q. Is this dispute still going on? 

A. It's still going on. 

Q- Has there been picketing going on at the premises of the 
Hawaii Press Newspapers within the last several months? 

A. The last was in February and into March. 

Q. Now, Mr. Perez, calling your attention to March 12, 1965| 
did your union put on some kind of a demonstration at the 
International Market Place here in Honolulu? 

A. Yes, we did put on a demonstration, an informational 
demonstration, at the International Market Place. 

Q. And before you put on that demonstration did you call a 
meeting of your people who were to participate in that 
demonstration? 


I did call a meeting of the members that were going to 
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| Q. Mr. Perez, are you an officer of the Honolulu Typographical 


| 
| | 


1| participate in the demonstration at the Market Place. 
2] Q And where was this meeting held? | 
| A. The meeting was held at the parking lot of the ILWU 
| Memorial Hall on Atkinson Drive. : 
Q. Do you remember what time of the day on March 12 this wag? 
A. I believe it was just a little after 9, about 9:15. 


| 
Q. What was the purpose of that meeting? 


A. To make sure that all my members out there would conduct 
| 
themselves in an orderly fashion, to observe all the rules, 


| 
and to make sure that they don’t cause any problems , any 


Q. What was the purpose you explained to them? 


trouble and the purpose why we were going out there, 


A. To inform the public, the consumers, of the Market Place 
International Market Place, by using the signs and thereby 


informing the public. 


| 
Q You wanted to inform the public of what fact? 

A. That was the sole intent of going out to the Market 
Place was to inform the consumer of the different establish- 
ments in the Market Place that were advertising in the Press 
Newspapers that an unfair situation existed. 

Q. Did you prepare picket signs naming specific establish- 
ments there? 

A. Yes, we did. We prepared picket signs, sonia the 
different establishments that were advertising in tise Press 
Newspapers that had a definite product that they were 
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advertising. 

Q. What was your message that you were conveying? 

A. That certain advertisers of the struck Waikiki Beach 
Press was advertising in the Beach Press, the struck Waikiki 
Beach Press. We asked the consumer not to patronize and 
buy their products tnat would advertise. 

Q. What other specific instructions did you give these 
people who were going to take part in this demonstration? 

A. Well, upon getting there, that «e would see then as to 
how we would operate the line, and to tell them just about 
how we would walk, in what fashion, end as I said before, to 
maintain order and be pleasant at all times. 

Q. Did you give them any specific instructions concerning 
any people making deliveries to these establishments? 

A. We made it a definite point to say that again that we 
were out there to inform the public and at no time are we - 
there for the! purpose of stopping any services to the 
establishments at the International Market Place. 

Q. what was’ the plan as far as the demonstration was con- 
cerned? How was this demonstration to be carried out in 


relationship to each of these establishments? 


A. Well, we had intended on going next to each establish- 


ment that was'merked on these signs and to parade in front 
of them, if we could. We weren't sure yet, but if we could, 


we were thinking of doing this by going in front of each 


| 
1 | 


establishment. 


Before you went out there with your group did you inform 


anybody of your intention to do that? 


A. At that time, I told them that we weren't sure, but we 
| 


| would see as soon as we got there as to where we would be 


| 
and what area we would be walking in. ' 


Q. But did you inform any other person or group or official 
of the intention to go out there to carry on a demonstration? 
A. Yes. Prior to leaving the ILWU Memorial Hall to get to 
the International Market Place, I called the police departmen 
to notify them that we were going out on a demonstration, and 
I felt that I should call them so that they wouldn't be 
caught with all this -- they thought it would be confusion 
that would be there with the police, and I know that they 
would have instructions that they normally issue in this 
type of demonstration, so I did call them in enough time for 
them to prepare a schedule and have some officers there to 


watch over the situation or the demonstration. 


Q.’ When you got out there were the police officers there? 


A. They were already there. 


Q. How many police officers were there? 


A. There were two regular patrolmen, one on the motorcycle, 
one regular patrolman, and also a sergeant. In fact the 
sergeant's name is Roy Schmidt. 


Do you know Sergeant Schmidt? 


| 
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A. I spoke to him early that morning upon arriving there, 


and he was the one that told us how we were going to walk 

and where, what area we were Supposed to remain in and how we 
were supposed to have our line. 

Q. Did Sergeant Schmidt tell you specifically where your 
people were to walk? 

A. Yes. He told us the line that we were supposed to follor, 
the area we were supposed to walk in, and he went and showed 
us the boundaries, and he made specific statements about 
blocking the egress and ingress to the Market Place. 

He also specifically mentioned the lights to us and told 
us whenever'the light turned green that our people were to 
stop and allow these people coming across the street to 
freely pass through and get into the Market Place that were 
going in. 

Q. Was all this explained to your people? 

A. It was all explained to our people. 

Q. Was it: explained to everybody who participated? 

A. Everybody, every shift that came on. We had a number of 
snifts. Every shift that came on, we had picket captains in 
charge, and I was there 95 percent, almost 100 percent of the 
hours, to make sure that all these people were instructed as 
to where we’ Should walk and how we should observe the public 
Sidewalk and walk in a line, how ve should stop when the ligh 


turns green and allow the people to go in freely. 


25) 


police at all times? | 
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} Q. Did your people follow the specific instructions of the 


| A. Yes, they did. In fact, we made it a specific point, as 


I said, we wanted to keep order at all times, and we made 


| 
sure that we kept order and also to stop when the light turned 


| creen, and to always walk in the area that the sergeant had 
| 


told us. : | 

The morning sergeant told us to walk the farthest end of 
the sidewalk and then right up to the point of the boundary 
and leave all the inside area for the tourists to walle 
through on Kalakaua. Then the sergeant that came on in the 
afternoon wanted us to walk in just one half of the sidewalk 
and let the tourists walk, the public walk in the other helf, 
so the two sergeants had a different method of having us walk 
in line. 
Q. Did these policemen always keep enough room so people 
could walk on the sidewalk? 
A. They always kept enough room there for people to freely 

| 


pass through. 


Q. Did Mr. Beach at any time attempt to tell you people 


where you should walk? 

A. No, he didn't come up and approach me at any time person- 
ally. He didn't approach myself or anyone that I Ss of of 
our members or officers there present. | 


Q. Do you recall his drawing a line, as he testified? 
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A Yes. he did come out there, and he got down on the side- 
walk and he started to draw the line which was a pretty 
wobbily iine, all the w2y down the sidexalk up in front of 

} ais Don the Beachcomber's, and I could overhear him at tnat 
time telling the police officer that he wanted them to walk 


on that side of that line, and it was towards the road side. 


He did not want us walking om his side, right next to his 


} wall. 


Q- Which day was that, do you recall? 

A. That was the second time we were out there. That was 
Maren the 19th, and this was in the latter pert of the 
afternoon or early evening. 

Q. Was there any incidence of violence? 

A. Not on the part of the pickets. There was one incident 
of, I believe. 2n employee on the insice that was running 
around -- we had a %.oman stationed at either end passing out 
leaflets, and this one person which I noticed he was always 
around. he looked like an employee there, started running 
and grabbing @ bunch of these leaflets out of our girlis' 
hands very roughly, tearing them up and throwing them on the 


ground. Then ne started to run down by Liberty House, and 


the sergeant went after him and caught him right by the 


Liberty House. 
MR. MacCARTHY: Mr. Examiner, I nate to object to this, 


niess we get this person identified, I don't see the 
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materiality of this. 


TRIAL EXAMINER: I agree. | 


Q. (By Mr. Nakamura) Can you identify this person in a 
| 
little greater detail? i 
A. Well, the person who grabbed it, like I say, I saw him 


standing, every time we were out there for the demonstration, 


he was out there. I don't know actually his title. 


Q. Did you ever see him in Mr. Beach's establishment? 
| 


A. No. He was at one time standing right next to Mr. Beach 


and talking. They were talking together, but thus far I 


never saw him enter his establishment. 


TRIAL EXAMINER: You don't know who he was? 


A. No, I don't. 
Q. (By Mr. Nakamura) In connection with this hand bill 


incident, Mr. Perez, how many people did you have passing 


hand bilis? 
A. We had instructed the picket CP ESE 5 and we had one 
at either corner, one by Don the Beachcomber's and one by 


Pex of Hawaii. 

Q. Were both of these establishments named on the signs 
that you people were carrying? 
A. Yes, they were. 

Q. why was it that you had these people stationed 2 
particular points? 


A. Well, for one thing, like I say, they were in front of 
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the establishments, the Colonel's Plantation House and the 
Pex of Hawaii, and they were passing out the leaflets right 
in that area’ which would be known that these were the names 


that we had on our signs. 


Q. Did you' determine the exact location where these people 


were to stand? 

A. I offered the suggestion for them to stand there to the 
picket captain who is actually in the immediate control of 
the picket line, the informational line at that time, and we 
picked out these two positions where it would be the best for 
our two girls or whoever it was to stand and pass out the 
leaflets, because of the location of the stores that we had 
on the signs was right there in front. 

Q. Did you consult the police on this matter? 

A. The police told us at that time that the only thing we 
spoke to them about our leaflet passing, the sergeant said 
that we couldn't have them walking and passing leaflets at 
the same time, that they had to stand stationary. 

Q. was that instruction given to your people who were 
passing out the leaflets? 

A. Yes, they were. We told them to stand in that one area 
and just stay in that one area and pass out the leaflets. 

Q. Did you have more than these two people passing leaflets 
at any time? 


A. Not to my knowledge, just one at either end. 


| Q. A lot has been said about the entertainment you had out 
I there. By the way, on how many occasions was your group out 
} there? | 
A. My informational members that were out there? 
Q. Yes. 


A. Three different occasions. 


Q Were those occasions the 12th, 19th and 2end? 


A. Yes, they were. 


Q. Did you have entertainment groups out there on each 
occasion? : 

A. Yes, we did on each occasion. 

Q. And what group did you have on the first day? i 

A. We had Leinaala and her troup in the peteencort and 


later on in the evening Genoa Keawe took over. 

Q. Can you identify Leinaala, what kind of group she has? 
They are a professional group, a recording group that 
a number of records. 


| 
Are they a Hawaiian troup? 
A Hawaiian troup. 
And what kind of a troup is Genoa Keawe? | 

Genoa Keawe is another well known Hawaiian troup that 
has played in the better nightclubs around Wadkikct 
Q. Are they a very well known troup? 


A. They are very well known. 


Q. Did they make records a1s0? 
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They also make records. Genoa Keawe has made a number 
of records. 
Q. Now, on the second day which groups did you have out 
there? 
A. We had some of the members from the Puka Puka Otea that 
plays at the Tahitian Lanai which is another well known 
Tahitian group. 
Q. where did they play? 
A. I mean at the Queen's Surf. 

And this is 2 professional group? 

They are a professional group. The dancers on the float 

we had are professional. They are used in the Puke Puke 

show at Queen's Surf. 

They are a professional group? 

Right. 

Are they well known here? 

I would say so. Puka Otea herself, her name and her 
troup is very well known. 

what group did you have on the third day? 

The same group, the Puka Puka Otea. 


How long did each of these groups perform? 


Well, they performed for the amount of the hours that 


we were out there, which started at 10 in the morning. We 


naa one shift going from 10 to 12, and from 12 to 2. Then 


me broke for two hours and came back at 4; from 4 to 6 and 
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: 
1} 6 to 8, and we stopped at 3 o'clock, and the entertainment was 
on through these hours. | 


Q. Did they play intermittently or continuously? | 


A. They played intermittently. They took a break. ‘In fact 


the Samoan group took a break of about an hour for lunch 
| 


around 12 to 1, and I'd say that all in all they might have 
played about five and a half hours, five hours out of this 


\ 
whole eight hours for March the 19th and March the 22nd. 
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Q. As far as the music was concerned, did you have any 
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control over how they played or what type of music they played? 
| 
A. Not over the selection or type of music that they played 


Q. Did you have any control over the amplification of their 
i 


music? 


A. Over the amplification, no. I'm not too much a music 


lover. I don't know how loud it was. To me everyone was 


enjoying it. They applauded very loudly after each number. 


Q. Who had charge of the amplification system? Was it some 


one from your group or was it some professional from the 
entertainment? | 
A. The professionals on the float from the musicians. 


Q. Where were these people performing? 
A. They were in parking stalls right outside Don te 
Beachcomber's,. | 
Q. They were on 2 truck? 


A. On a flatbed truck, on top of the truck. 
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ii Q. Now, as far as the number of pickets was concerned, Mr. 


2| Perez, can you give us the number of people who were out ther 


at different times, starting from the leth? 


A. Yes, in the morning we had approximately 60 pickets out 


ew 


there. Sometimes it ranged less, é@énd starting at 12 o'clock 
it went to less than half that number, and on the 4 o'clock 
shift it came up to a little more than, I would say, maybe 
around 32, I believe we had, and then in the later part we 


went back down to probably about 25 or 22, about 22 pickets 
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covering that whole frontal area. 
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Q. Were you keeping a2 tally of those pickets? 
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A. Yes, we keep 2 tally of the number of men we had and 


oe 
Ww oN 


the amount of hours that they were walking on this informational 


dine. 


E 


Q. And did the number of pickets vary from day to day or 
was the tally you just gave applicable for each of those 
three days? 

A. They varied very often from say the 12th to the 19th. 
believe on the 19th there were a less number, if my recol- 
lection is correct. Fewer pickets were out there due to a 
lot that had some arrangements already made and they had to 
do some things, and we knew that there were a number that 
were missing from the time they were Supposed to show up. 
Q. What about the 22nd? 


A. The 22nd was just about the same that I gave you, around 


1| 22 in the night, maybe 20. 
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| 
2). This group that you spoke about, 60 people, what shift 
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were they walking on? 


A. That's only this morning shift when we first started off 


| at 10 o'clock. | 


Q. Ana after that the number diminished? 

A. Tt diminished. Like I say, about half that, or less 
than half. 

Q. Were you out there most of the time? 

A. Yes, Iwas. I stayed there almost every hour that we 
were out there those three times. 

Q. Did you notice anybody who had difficulty getting throug; 
that line? 

A. I honestly didn't, because like I say, we were observing 
the instructions from the police department which was ever 


present, and we made sure each time we went out. We did call 
them before we got there. | 

Q. You called them on each occasion? 

A. Each occasion we made sure we called them at least half 
an hour or an hour before we were to arrive at the Inter- 
national Market Place. : 

Q. Did you have a discussion with the police officer or 
the police sergeant who was in charge out there about the 
state law referring to ingress and egress? 


A. Discussion with the sergeant? 


I had 2 discussion with one of the sergeants that told u 
about the blockade of the egress and ingress. That's why he 
wanted us to stop when the lights turned green So that people 


can go freely through, and this we opserved. 


nw F&F WY ND F 


Did ne ever caution any of your people or you at any time? 
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Not to my knowledge. 


fo 


Did he ever arrest anybody? 

Never. 

Were you in constant communication with the police any 
time you changed plans? 
A. We always had. In fact, the two sergeants that were 
there were very nice, and they thought we were conducting 
ourselves in an orderly fashion. 
2. Did you at any time stop anyone from making deliveries 
of goods to the Market Place, to any establishment there? 
A. No, we never. In fact, like I say, we had strictly 
informed everyone that this was an informational line directef 
to the consumer, and we had an occasion one time where the 
Johnston & Busener people pulled out in front, and they 


stopped and viouldn't go across 4 line, the informational line 


ana I went up to them and told them no, that we are not here 


for the purpose of stopping any services, for them to go 


right ahead and g0 through. They just laughed and took the 


MR. NAKAMURA: Your witness. 


CROSS-EXAMINATION 


(By Mr. MacCarthy) Mr. Perez, how long have you been 


president of Local 37? 
A. Since October of 1963. | 
| 


Q. Do you recall an instance on the 19th of March when I 


visited that picket line? 


Q. I talked with you? 
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| 
A. Yes, I do. | 
| 


A. Yes. 
Q. Do you rec@ll1 my asking you how many pickets you had on 
| 


duty, and you said that you were supposed to have 65, but you 
hadn't counted them? 


A. This was at night? 


Q. At noon time, at lunch time when I visited the picket 
i 


line. 


A. That's what I say, we started at 10 o'clock with around 
| 


60 pickets. Ido have records. A lot of the names we had 
i 
down, like I say, for one reason or another, switched their 


| 
time or didn't show up. | 
Q. Mr. Perez, I am going to hand you what's been received 


into the record as General Counsel Exhibit No. 3 and ask you 
4f this is not a copy of the union's leaflet that was passed 


out at all times that we have had testimony about today? 
' | 
| 


A. Yes, it is. 


And directing your attention, that does have 2 pack part 


| with a caricature cartoon type on it, is that correct? 


| a. Yes. 

Q. And this was passed out by members of your union on both 
ends of your picket line? 

4. Yes, on both sides. 

Q. Mr. Perez, I am going to also hand you what has been 
received into the record as General Counsel Exhibit No. 2(c) 
and ask you if that is not a copy of the type picket signs 
that you used throughout the entire picketing that occurred 
on the 12th, 19th and 2end? 

A. Yes, that is the type. 

Q. In other words, you had the same message on your picket 
sign, but you pasted the names of the various employers with 
whom you were making an appeal to the consumers not to deal 
with; is that correct? 

A. Yes, we pasted the top section with the names of who 
were advertising their products. 

Q. Am I correct that at no other times did you carry any 
other picket signs other than those that related to these 
employers that we have here? 

A. Yes, that is correct, six of them, I believe, all told 
chat we had. 

Q. Now, you mentioned something about a sergeant told you 


about the ingress and egress. When did this occur? 


TRIAL EXAMINER: All right, let the record show that 


counsel are looking at pictures, and if they can stipulate to 
| 


them, we will take them pursuant to stipulation. 


MR. MacCARTHY: I would like to have a statement) 


time when these were taken. Are we still on the record, your 


Honor? 
TRIAL EXAMINER: Yes. Let's go off the record. 
(Photographs were marked Responde tts 
Exhibits 1, 2, and 3 for identifi 
cation. ) 
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TRIAL EXAMINER: On the record. Now, as I understand it 
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this gentleman who is Mr. -- what is your full name? 


h 
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MR. AKAMINE: Leroy K. Akamine. 


TRIAL EXAMINER: Is going to make a statement as to 
when certain pictures were taken, and pursuant to his state- 
ment, then counsel is going to stipulate that the pigcures 
may be entered in evidence as respondent 's exhibits. All 


right, Mr. Akamine. 


MR. AKAMINE: These two pictures marked 1 were taken by 


myself on the first day. That's March 12, I would say betwee 


the hours of 10 and 12 noon. 


TRIAL EXAMINER: All right, they are offered in evidence 


and received in evidence as Respondent's Exhibit No.) 1. 


(Respondent's Exhibits No. 1 for 
identification were received in 


evidence.) 


MR. AKAMINE: This other set of photographs here marked 
| 
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No. 2 were taken by mySelf again, and these were taken at the 
same time as No. 1, March 12 between tne nours of 10 a.m. and 
12 noon. 

TRIAL EXAMINER: Respondent's Exhibit No. 2 is also 
received in evidence. 

(Respondent's Exhibits No. 2 for 
identification were received in 
evidence. ) 

MR. AKAMINE: The photographs marked No. 3 were taken 
by myself on the last time that we appeared out there, March 
22 between the hours of 4 p.m. and 6 p.m. 

TRIAL EXAMINER: Respondent's Exhibit No. 3 is also 
received in evidence. 

(Respondent's Exhibits No. 3 for 
identification were received in 
evidence. ) 

TRIAL EXAMINER: All right, we will proceed. 

MR. NAKAMURA: The respondent rests. 

TRIAL EXAMINER: The respondent rests. Is tnere any 
rebuttal? 

MR. MacCARTHY: No, sir, not on behalf of the General 


Counsel. 


TRIAL EXAMINER: The evidence is closed then, I take it. 


Mr. Nakamura} I suppose you might as well make your usual 


motion to dismiss, and I will tell you now I'm going to 
reserve decision on it until I receive the briefs and deal 


with it in my intermediate report. Now, if there is any 
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STATEMENT OF QUESTIONS PRESENTED 


‘The parties stipulate that the petition for review 
filed by the Union and the cross-petition for enforce- 
ment filed by the Board present the following issues for 
consideration by the Court: 


'(A) Whether the Board properly found that the Union’s 
conduct in the instant case violated Section 8(b) (4) (ii) (B) 
of the Act. 


| (B) If the Union’s conduct was properly found to vio- 
late Section 8(b) (4) (ii) (B) of the Act, the Union contends 


that an issue is whether Section 8(b) (4) (ii)(B) as so in- 
terpreted violates the First and Fifth Amendments to the 
Constitution of the United States. 
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IN THE 


United States Court of Appeals 


For Txe Disrricr or Corumsia Crcurr 
No. 21,367 


Honotutv Tyrocrapuicay Union No. 37, 
InrernaTionaL TypograPnican Union, AFL-CIO, Petitioner 


v. 
NationaL Lasor Retations Boarp, Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is before the Court on a petition to review and 
set aside a final order of the National Labor Relations 
Board (hereafter, “the Board”). The Court has jurisdiction 
under Section 10(f) of the National Labor Relations Act, 
as amended, Act of June 23, 1947, ¢. 120, 61 Stat. 136, 29 
U.S.C. §151, et seq., hereafter referred to as “the Act.” In 
its answer to the petition for review, the Board has cross- 
petitioned for enforcement of its order. With respect to 
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the cross-petition, the Court has jurisdiction under Section 
10(e) of the Act. The Board’s Decision and Order is re- 
ported in 167 NLEB No. 150 (J.A. 31-53).° 


STATEMENT OF THE CASE 
A. The Factual Background 

Petitioner is a labor union representing employees in the 
printing trades. It was engaged in a labor dispute with 
Hawaii Press Newspapers, Inc., hereafter “the employer” 
or “the company,” which publishes a group of newspapers, 
one of which is the Waikiki Beach Press. This publication 
is addressed to tourists, to whom it is distributed free of 
charge. The company’s revenue comes mainly from adver- 
tisers who cater to the tourist trade. At least five of these 
operate in a large private shopping center, the Interna- 
tional Market Place, which is a tourist attraction. On three 
days in March, 1965, the Union picketed and distributed 
handbills to the public in the International Market Place 


in support of its dispute with the employer. The picketing 
consisted of patrolling by a group of thirty to sixty persons 
who were walking in an ellipse across and beyond the front 
of the shopping center. Each of the pickets carried a sign 
on the top of which was pasted the name of one of five 
establishments located in the Market Place. The rest of the 
legend of the picket signs read as follows: 


(Name of one advertiser) 


Aadvertises in the Waikiki Beach Press 
Which is on Strike 
Kokua 
Do Not Purchase Their Products 
Advertised in the Struck Waikiki Beach Press 
Honolulu Typographical Union, AFL-CIO 


The Union also distributed leaflets which were headed 
“Please Kokua!! Do Not Patronize This Establishment” 


—e 


© ¢J.A.»? refers to the Joint Appendix filed by the parties in this Court. 
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and which described in considerable detail the union’s dis- 
pute with the employer. At the border of the leaflet were 
listed the names of the company’s various publications to- 
gether with the statement that these are “on strike” and 
“unfair.” The leaflet is reproduced at J.A. 57. The handbills 
were distributed only in front of the establishments at both 
sides of the entrance to the Market, Don the Beachcomber 
and Pex of Hawaii, both of which advertised in the Waikiki 
Beach Press. 


The union also engaged local entertainers who performed 
for tourists from a truck on which there was a sign referring 
to the labor dispute between the union and the employer. 


B. Proceedings Before the Board 


“The Company filed a charge with the General Counsel of 
the Board alleging that the Union’s conduct violated Section 
8(b) (4) (ii)(B) of the Act. (J.A. 56) A compleint issued 
(J.A. 1-6) and a hearing was held before a Trial Examiner. 


On December 21, 1965, the Examiner issued his decision in 
which he found that the Union had violated Section 8(b) 
(4) (ii) (B). (J.A. 8-28.) 


The Examiner regarded the Union’s activities to be 
“mass picketing and handbilling” (J.A. 20) and he found it 
to be unlawful for that reason. He also expressed the view 
that the leaflets and the handbills were untruthful. (J.A. 22) 
He concluded: 


“Considering this conduct only as handbilling or picket- 
ing, or a combination of both, does not take into ac- 
count the feature of the entertainment which caused 
the maximum barrier to the entrance to Market Place 
or the direct physical interference with the business of 
Beach. These last mentioned features of the Union’s 
conduct, demonstrate that all this activity was directed 
to an object proscribed by Section 8(b) (4) (ii)(B). 
Therefore, the highly technical authorities submitted 
by both the General Counsel and counsel for the Union 
are not directly or indirectly in point.” (J.A. 24) 
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The Union filed exceptions, and the General Counsel filed 
eross-exceptions, and on October 25, 1967, the Board issued 
the Decision and Order which is under review here. The 
Board agreed with the Trial Examiner that the Union had 
violated Section 8(b) (4) (ii) (B), but it did not accept the 
Examiner’s reasoning. (J.-A. 31) Most important, it did not 
rely on the Examiner’s finding that the Union’s picketing 
was unlawful mass picketing. Rather the Board held that 
although it was addressed to consumers, it did not qualify 
for what it termed the “limited privilege” (J.A. 34) recog- 
nized by Labor Board v. Fruit and Vegetable Packers, 
Local 760 (Tree Fruits), 377 U.S. 58. The Board also held 
that the handbilling was unlawful, because the message of 
the handbills was untruthful in the Board’s view, and thus 
outside the protection of the proviso to Section 8(b) (4) (ii). 
(J.A. 3940). However, unlike the Trial Examiner, the 
Board held that the Union did not violate Section 8(b) (4) 
(ii)(B) by providing entertainment at the International 
Market Place. (J.A. 40) 


Member Jenkins dissented, and voted to dismiss the com- 
plaint. (J.A. 42-53). In his view, the consumer picketing 
followed the struck product (the advertising) and was 
therefore lawful under Tree Fruits. (J.A. 42-52) He dis- 
agreed also with the Board’s determination that the hand- 
billing was untruthful and would have found it to be lawful 
for that reason. (J.A. 52) 


CONSTITUTION AND STATUTE INVOLVED 


This case involves the First Amendment to the United 
States Constitution and Section 8(b) (4) (ii) (B) of the Act. 
These provisions are reprinted in pertinent part in the 
Appendix A to this brief. 
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STATEMENT OF POINTS 


(1) Petitioners’ consumer picketing did not violate Sec- 
tion 8(b) (4) (ii) (B) of the Act; moreover, it was protected 
by the First Amendment to the United States Constitution. 


(2) Petitioners’ leafletting was protected by the proviso 
to Section 8(b) (4) (ii) of the Act and by the First Amend- 
ment to the United States Constitution. 


SUMMARY OF ARGUMENT 
I 


Petitioner’s picketing, which urged consumers not to pur- 
chase products advertised in the struck newspaper, was 
lawful. Labor Board v. Fruit Packers, (Tree Fruits), 377 
US. 58, held that a union does not “threaten, restrain or 
coerce” a secondary employer when it pickets his establish- 
ment with placards urging consumers not to purchase the 
products which had been produced by the primary em- 
ployer. Under Tree Fruits, a union does not violate Section 
8(b) (4) (ii) (B) if it “follows the struck product.” In Tree 
Fruits the struck product was apples; in this case it is ad- 
vertising. While the former is tangible, which advertising 
is not, this cannot affect the legal result. As the facts of 
Supreme Court decisions illustrate (FTC v. Procter & 
Gamble, 386 US. 568; FTC v. Borden Co., 383 US. 637), 
and economists have recognized, advertising is regarded 
by the consumer as part of the product or establishment 
advertised, and materially enhances its appeal. There is 
nothing in the policy of the secondary boycott law, which 
requires the relationship between the advertiser and the 
publisher to be given greater protection against appeals to 
consumers than the relationship between sellers of goods 
and their suppliers. In sustaining the complaint. the Board 
gave an excessively narrow reading to the Supreme Court’s 
disapproval of its policies. 
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The picketing was lawful also because it was protected 
by the First Amendment. When Tree Fruits was before 
this Court, it said, “Problems arise under the First Amend- 
ment whenever picketing is restrained.” 113 U.S. App. D.C. 
356, 361, 308 F. 2d 311, 316. While the Court was not re- 
quired to decide the constitutional issue in that case, its 
reasoning points to the result which we urge, that the 
Board’s order violates the First Amendment. Of course, 
that constitutional analysis was not disturbed by anything 
said or decided by the Supreme Court in its review of the 
Tree Fruits decision. Constitutional concerns played a sig- 
nificant role in the even narrower construction of Section 
8(b) (4) (ii) adopted by the Supreme Court. 


The decisions which have limited the constitutional pro- 
tection of picketing have done so on the premise that it is 
more than speech, and therefore subject to special regula- 
tion. With a single exception, these cases have involved 
picketing addressed to workers, who were regarded as an 
organized group, subject to discipline, which would react 
to the picket sign as a signal, without regard to the mes- 
sage of the sign. Whether or not this appraisal of worker 
response is currently accurate, it plainly does not describe 
the impact of picket sign messages on consumers. The only 
Supreme Court decision which sustained a ban on consumer 
picketing is Hughes v. Superior Court, 339 U.S. 460. That 
case may have been decided on the constitutional theory, 
now discredited, that the First Amendment is not incorpo- 
rated in its full vigor against the States by operation of 
the Fourteenth. Thus, Hughes may no longer be good law 
even on its own facts. In any event, it is readily distinguish- 
able. As Mr. Justice Frankfurter, who wrote the opinion, 
subsequently described Hughes, it was one of a series of 
eases which “established a broad field in which a State, in 
enforcing some public policy, whether of its criminal or its 
civil law, and whether announced by its legislature or its 
courts, could constitutionally enjoin peaceful picketing 
aimed at preventing effectuation of that policy.” Teamsters 
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Union v. Vogt, 354 U.S. 284, 293. There is, however, no pub- 
lic policy against the refusal of an establishment to adver- 
tise in a struck newspaper. Unlike Hughes, therefore, the 
picketing in this case is not designed to compel anyone to 
perform an act which is illegal or even against some broad 
public policy. This distinction is supported also by tradi- 
tional free speech analysis. The Board’s order cannot be 
sustained unless new, unwarranted limitations are en- 
grafted on the First Amendment. 


a 


The distribution of handbills to consumers was also law- 
ful. 


A proviso to Section 8(b) (4) preserves from its prohibi- 
tion “publicity other than picketing, for the purpose of 
truthfully advising the public, including consumers, * * * 
that a product or products are produced by an employer 
with whom the labor organization has a primary dispute 
* °°”. In accord with Labor Board v. Servette, 377 U.S. 46, 
the Board has held that this proviso protects leaflets which 
urge consumers not to patronize persons who advertise in a 
medium with which the union has a primary dispute. That 
principle is not disputed here. But the Board denied the 
protection of the proviso to petitioner’s handbills on the 
theory that they were untruthful. 


The Board was wrong on the facts. Its objection was that 
because the handbills were distributed in the International 
Market Place and stated that “this establishment” adver- 
tises in the struck newspapers, but did not identify the 
establishment, they would be misunderstood by the public 
as asserting that all establishments located in the Inter- 
national Market Place advertised in the struck newspapers. 
The only establishments in front of which handbills were 
actually distributed did so advertise. It might have been 
plausible to attribute to the Unions a more generalized 
charge if the language of the handbills had been “these 
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establishments”. As written the handbills were not only 
true, but painstakingly described the Union’s position in 
the underlying labor dispute. 


The Board’s disposition of the handbilling issue is un- 
supported by substantial evidence on the record considered 
as a whole and cannot stand for that reason. But it is sub- 
ject to a more serious eriticism which this Court should 
note in its opinion lest the erroneous legal principle implicit 
in the Board’s decision be allowed to take root. By faulting 
the Union for failing to take precautions against misunder- 
standings, the Board rendered the Union an “insurer” of 
the truth of the handbills. But the Board itself, in its lead- 
ing decision interpreting the publicity proviso, squarely re- 
jected such an interpretation. “We agree with the Trial 
Examiner that the proviso does not require that a handbiller 
be an insurer that the content of the handbill is 100 percent 
correct, and that where, as here, there is no evidence of an 
intent to deceive and there has not been a substantial de- 
parture from fact, the requirements of the proviso are 
met.” International Brotherhood of Teamsters, etc. (Loh- 
man Sales Company), 132 NLRB 901, 906. This issue was 
before the Supreme Court in Labor Board v. Servette. The 
Board there represented to the Court that Lohman cor- 
rectly stated the law. The Supreme Court rejected, without 
the necessity for comment, respondent Servette’s claim 
that the handbills involved there, which did not differ 
materially from those here, were untruthful. The Board’s 
decision herein represents an unexplained and unwarranted 
departure from prior precedent. 


The view of the publicity proviso adopted by the Board 
in this ease is contrary to its text, which protects publicity 
“for the purpose of truthfully advising the public * * *” 
(Emphasis added). The very words used show that Con- 
gress did not intend to require that handbills be truthful, 
put only that the Union intend that they be truthfal. The 
deliberate lie is not protected since its “purpose” would 
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not be to advise the publie of the truth. This statutory 
language may also impose the further limitation that reck- 
less disregard of truth is unprotected. This would make 
the test under the publicity proviso the same as under the 
New York Times v. Sullivan, 376 U.S. 254; Linn v. Plant 
Guards, 383 U.S. 53. 


Constitutional considerations require the same result. 
Whatever the status of consumer picketing may be, hand- 
billing is obviously protected by the First Amendment. 
See e.g. Lovell v. Griffin, 303 U.S. 444; Schneider v. State, 
308 U.S. 147; Talley v. California, 362 U.S. 60. In New York 
Times, it was held that speech regarding public issues is 
preserved by the First Amendment against civil sanctions 
unless it is uttered with willful knowledge that it is untrue 
or with reckless disregard of its truth. That labor disputes 
are public issues for the purposes of the First Amendment 
has been settled since Thornhill v. Alabama, 310 U.S. 88. 
The Constitution, therefore, does not permit a stricter 


standard of truth for petitioner’s handbills than that which 
was laid down in New York Times v. Sullivan. 


ARGUMENT 
I. Petitioner's Picketing Was Lawful 


Petitioner patrolled with picket signs which named cer- 
tain establishments, stated that they advertised in the struck 
newspaper, and urged the public not to buy products which 
were thus advertised. The questions presented by this phase 
of the case are whether such picketing “threatens, restrains 
and coerces” within the meaning of §8(b) (4) (ii) of the Act, 
and if so, whether it is nonetheless lawful because it is pro- 
tected by the First Amendment. 


Because the Supreme Court construed this phrase in the 
context of consumer picketing in Labor Board v. Fruit and 
Vegetable Packers, Local 760 (Tree Fruits), 377 U.S. 58, 
inquiry properly begins with that decision. In Tree Fruits 
the union was on strike against fruit packers and ware- 
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housemen, who sold Washington State applies to the Safe- 
way chain of supermarkets. The union placed pickets out- 
side the Safeway stores who patrolled with signs urging 
consumers not to buy Washington State apples. The con- 
sumers were also given handbills explaining the dispute. 
The Board found that this picketing violated Section 8(b) 
(4) (ii) (B) ; this was based on an inference which the Board 
drew from the proviso to 8(b) (4) (ii), protecting “publicity 
other than picketing,” and on the Board’s reading of the 
legislative history. The Supreme Court disapproved this 
per se rule because “Congress has never adopted a broad 
condemnation of peaceful picketing, such as that urged upon 
us by petitioners [the Board], and an intention to do so is 
not revealed with that clearest indication in the legislative 
history, which we require.” 377 U.S. at 71. The Court there- 
fore addressed itself to the nature of the particular dispute 
and appeal involved, and held that picketing urging con- 
sumers not to purchase a particular product sold at the 
store—where the underlying dispute was with the producer 
of that product—was not within the prohibition of §8(b) 
(4) (ai). 

Here, as in Tree Fruits, the Union did no more than fol- 
low the struck product. That product was the advertising. 
Because advertising is not a tangible substance like apples 
it is somewhat more difficult to visualize the notion of fol- 
lowing advertising than following apples as in Tree Fruits, 
but this is not a difference in principle. The dissenting mem- 
ber of the Board correctly recognized that since advertis- 
ing was considered to be a product in Labor Board v. Ser- 
vette, 377 U.S. 46, it must also be considered to be such for 
the purposes of the analysis called for by the Tree Fruits 
ease. Not only were these two cases argued and decided to- 
gether, but while the Court wrote separate opinions, these 
reflected a single approach to the problem of interpreting 
the 1959 amendments to Section 8(b) (4). To be sure, the 
word “product” appears only in the proviso of Section 8(b) 
(4) (ii), but we need not rest on verbal analysis, for exam- 
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ination of the economic realities points to the same result. 
The nature of advertising is that it becomes a part of what- 
ever is advertised. The facts of two recent Supreme Court 
decisions illustrate the point. We learn from Federal Trade 
Commission v. Procter & Gamble Co., 386 U.S. 568, that all 
household liquid bleaches are chemically identical. Never- 
theless, one brand, Clorox, had 48.8% of the natural sales; 
a fact which was shown to result from advertising and sales 
promotion. In Federal Trade Commission v. Borden, 383 
US. 637, it appeared that the respondent sold the identical 
milk at different prices under its own and private labels. 
Advertising was the difference. This was recognized in the 
majority opinion (see particularly zd. at 645, 646), and was 
discussed at some length in the dissent (id at 649-650).* 


The authorities cited by Mr. Justice Stewart are instruc- 
tive. A well known economist, Professor Chamberlin, wrote: 


“Differentiation may be based upon certain charac- 
teristics of the product itself, such as exclusive patented 
features; trade-marks; trade names; peculiarities of 
the package or container, if any; or singularity in qual- 
ity, design, color, or style. * * * In so far as these and 
other intangible factors vary from seller to seller, the 
‘product’ in each case is different, for buyers take them 
into account, more or less, and may be regarded as pur- 
chasing them along with the commodity itself.” The 
Theory of Monopolistic Competition 56 (8th ed. 1962), 
quoted at 383 U.S. 649, note 3. 


Mr. Justice Stewart also cited: Professor Brown of Yale 
who wrote :« 


«* * * The buyer of an advertised good buys more 
than a parcel of food or fabric; he buys the pause that 
refreshes, the hand that has never lost its skill, the 


2The majority accepted the ‘‘economic realities of the market place,’’ éd. 
at 645, that advertising affects the acceptability of products, but held that 
this did not affect the products’ ‘grade and quality’’ within the meaning of 
Section 2(a) of the Robinson-Patman Act, 15 U.S.C. §13(a) (1964 ed.). 
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priceless ingredient that is the reputation of its maker.” 
Legal Protection of Trade Symbols, 57 Yale L. J. 1165, 
1181 (1948), quoted at 383 U.S. 649, note 3. 


The fact is that the advertising adhered to all the products 
and establishments advertised in the struck Waikiki Beach 
Press. Indeed, the record shows that publication was de- 
voted to tourists, who were also the main customers of the 
advertising (J.A.12), the connection between the publica- 
tion and the product or establishment advertised was there- 
fore more immediate and direct than is usually the case.” 


The policy of Section $(b) (4) affords no basis for treat- 
ing a publisher of advertisements more favorably than a 
producer or manufacturer of goods for sale. The heart of 
Section 8(b) (4) is the distinction between primary and see- 
ondary employers, and publishers are no less immune from 
primary strikes or deserving of special solicitude than other 
employers. Likewise, the relationship between an advertiser 
and the man from whom he purchases advertising, is no 
different for purposes of Section 8(b) (4) than is his rela- 
tion with suppliers of the goods which he sells. Indeed, the 
Board has held, following Servette, supra, that advertisers 
are not in a special position for purposes of the proviso of 
Section 8(b) (4) (ii), Great Western Broadcasting Co., 150 
NLRB 467 affirmed 356 F.2d 434 (C.A. 9), cert. denied, 384 
U.S. 1002. There is no reason to attribute to Congress a 
different set of values in enacting the prohibition itself. 


In this case, however, the Board concluded that the legal- 
ity of the union’s conduct was illegal because the primary 
employer was engaged in the sale of newspapers and adver- 
tising and the secondary employer was an advertiser: 


“The picketing appeal to the public not to patronize 
the restaurants advertising in the struck newspaper 


2 That advertising in this publication was valuable is evidenced also by the 
fact that the publication was a throw-away and was able to subsist entirely 
on its advertising revenues. A tourist would be particularly receptive to notices 
and publications prepared with his special interests in mind. 


13 


cannot be likened to direct action against a primary 
employer at an expanded picketing site, similar in pur- 
pose and effect to picketing that might be condueted at 
the primary employer’s own place of business. A loss 
of patronage resulting from the picketing appeal could 
have no direct impact upon the restaurant’s need for 
further advertising; indeed a reduction of patronage 
under normal circumstances might well lead to a desire 
and need for more advertising.” (J.A. 38; emphasis in 


original). 


There is no evidence to support the latter statement; it 
is merely the Board’s theory of what the effect of the picket- 
ing must have been. It is difficult to take the Board’s argu- 
| ment seriously. Plainly, a reasonable response to a reduc- 
‘tion of patronage because potential customers reacted ad- 
i versely to a restaurant’s advertising in a particular news- 
- paper, would be to stop advertising in that newspaper and 
| if necessary to increase advertisements elsewhere. A reduc- 
| tion of patronage “might well lead to a desire and need for 
more advertising,” but not in the struck newspaper. Thus, 
i the Board’s conclusion that the picketing’s “* * * obvious 
' aim was to cause a cessation of the secondary employer’s 
' dealings with the primary employer, not as a natural conse- 
~ quence of a falling consumer demand, but by force of the 
| injury that would otherwise be inflicted on their businesses 
| generally,” (J. A. 38) is without any support in evidence 
~ or logic. The Board’s purported distinction of Tree Fruits 
' is, therefore, without merit, and its judgment must be re- 
versed. 


If §8(b) (4) (ii) is construed to forbid the picketing in this 
- ease, it is to that extent unconstitutional. The Supreme 
Court’s “concern that a broad ban against peaceful picket- 
ing might collide with the guarantees of the First Amend- 
ment” (377 U.S. at 63) played_a significant role in its de- 
cision in Tree Fruits. When the same case was before this 
Court, it stated: “Problems arise under the First Amend- 
ment whenever picketing is restrained,” 113 U.S. App. D.C. 
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356, 361, 308 F.2d 311, 316, and the constitutional issues were 
discussed fully. We agree with the reasoning there ex- 
pressed, respectfully urge the Court to reaffirm it herein, 
and to take the next step, if necessary, of holding that a 
ban on the picketing herein is unconstitutional. 


The traditional doctrine that picketing is something more 
than speech and therefore is subject to more rigid controls, 
is based on the assumption that those to whom it is ad- 
dressed will respond to the fact that there is picketing 
rather than to the message. This premise may require re- 
examination even with respect to workers, many of whom 
do in fact cross picket lines. In any event, there is no basis 
for attributing to consumers a Pavlovian response to picket 
signs. The substance of the message does matter; and it is 
the essence of free speech to urge persons to perform or 
refrain from particular conduct. In only one decision, 
Hughes v. Superior Court, 339 U.S. 460, has the Supreme 
Court sustained a ban on consumer picketing against First 
Amendment attack. The Court there referred to the “com- 
pulsive features inherent in picketing,” 339 U.S. at 468, 
but did not explain the nature of the compulsion where the 
picketing is addressed to consumers only.* 


Moreover, even if Hughes v. Superior Court does support 
some ban against consumer picketing, it is not a precedent 
for sustaining Section 8(b)(4)(ii) as interpreted by the 
Board herein. The key to Hughes is that the picketing there 
was intended to compel the person who was being boycotted 


3Thero is substantial doubt whether the Court in Hughes gave the same 
scope to freedom of specch under the Fourteenth Amendment which the First 
Amendment preserves as against the federal government. Palko v. Connecticut, 
302 U.S. 319, with which the constitutional discussion in Hughes began, is the 
single most important decision which held that the provisions of the Bill of 
Rights are not incorporated in full force into the Fourteenth Amendment. 
This view, of which Mr. Frankfurter was the chief proponent, is no longer 
valid with respect to the First Amendment, New York Times v. Sullivan, 376 
U.S. 254, 276-277; Mine Workers v. Illinois State Bar Association, 389 U.S. 
217, 221, n, 4. Thus, the Hughes decision cannot be regarded as a binding 
precedent under the more libertarian standard of the First Amendment. 
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' to perform an act which was against the public policy of 

the State. In Hughes this was to hire employees according 
' to a racial quota which the picketing group sought to ac- 
' eomplish. The same point was made in two other picketing 
cases decided the same day as Hughes, Teamsters Union v. 
| Hanke, 339 US. 470 and Building and Service Employees 
' », Gazzam, 339 U.S. 582. See also Giboney v. Empire 
| Storage and Ice Company, 336 U.S. 490, and Local 10 v. 
| Graham, 345 U.S. 192. This series of cases, as subsequently 
' summarized by Mr. Justice Frankfurter, “established a 
| broad field in which a State, in enforcing some public policy, 
whether of its criminal or its civil law, and whether an- 
nounced by its legislature or its courts, could constitution- 
| ally enjoin peaceful picketing aimed at preventing effectua- 
' tion of that policy.” Teamsters Union v. Vogt, 354 U.S. 284, 
293. There is, however, no public policy—legislative or 
' otherwise—which requires one employer to do business with 
any other employer. 


The secondary boycott cases‘ do not conflict with this 
- analysis. In these cases a labor organization used picketing 
' either as “a signal in the nature of an order to the members 

of the affiliated unions,” 341 U.S. at 678, or as a “bare insti- 
gation,” 341 U.S. at 701, 704, that organized employees leave 
' their jobs or refuse to make deliveries, in order to force a 
' supposed “neutral” to cease doing business with the primary 
' employer. The crucial factor was that the Supreme Court 
felt the state could, consistent with the Constitution, protect 
the secondary employer against being forced to relinquish 
his neutrality by a combination of employees responding 
to group discipline. 


4 Electrical Workers v. Labor Board, 341 U.S. 694; Carpenters Union v. 
Ritter’s Cafe, 315 U.S. 722; Labor Board v. Denver Building and Construction 
Trades Council, 341 U.S. 675. 


5 The rationales of ‘‘signal picketing’? and ‘‘secondary boycott?’ were not 
expressly utilized in Ritter’s Cafe, but they fit the facts as seen through the 
eyes of the Court. 
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On the other hand, whenever the Supreme Court has dealt 
with peaceful picketing whose end was the doing of a law- 
ful act by the target of the picketing, uncoerced by or- 
ganized employees or a group acting in concert, the Court 
has consistently sustained the constitutional right of the 
picketers “to advise customers and prospective customers 
* © * and thereby to induce such customers not to patronize.” 
Thornhill v. Alabama, 310 U.S. 88, 99; AFL v. Swing, 312 
U.S. 321; Bakery Drivers Local 802 v. Wohl, 315 U.S. 769; 
Cafeteria Employees Local 302 v. Angelos, 320 U.S. 293; 
Teamsters Union v. Newell, 356 U.S. 341, reversing, 181 
Kan. 898, 317 P.2d 817. 


This distinction makes for a rational and practicable 
demarcation line. If picketing is used to instigate mass ac- 
tion by organized employees to make someone do a certain 
act, there may be occasions when society can constitutionally 
prohibit the mass action and the picketing or other “‘sig- 
nal’ used to set it in motion, even though the act sought is 
lawful in itself, and direct, uncoercive solicitation of it 
would be constitutionally protected free speech. But if the 
picketing is used simply to publicize the facts of a labor dis- 
pute and to request the voluntary support of individual con- 
sumers, acting wholly on their own without the pressure 
of group discipline, then such picketing is free speech as 
much as any other form of expression, and cannot consti- 
tutionally be forbidden, as long as the act which the picket- 
ing seeks to bring about is itself a lawful one. Under this 
reasoning, the picketing herein was protected by the First 
Amendment. 


IL. The Distribution of Leaflets Was Lawful 


Petitioner also distributed leaflets which described the 
labor dispute with the company in considerable detail and 
urged consumers “Please Do Not Patronize This Establish- 
ment.” The Board has held, following Labor Board v. Ser- 
vette, 377 U.S. 46, that leaflets which urge consumers not 
to patronize establishments which purchase advertising 
from the struck primary employer are protected as “pub- 
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| licity other than picketing” by the second proviso to Sec- 
' tion 8(b) (4) (ii).° Great Western Broadcasting, Inc., 150 
| NLRB 467 affirmed 356 F.2d 434 (C.A. 9), cert. dented 384 
U.S. 1002. The Board did not repudiate this precedent in 
| this case, but nonetheless held that the handbilling was not 
entitled to the protection of the proviso. The Board rea- 
soned as follows: 


‘«This so-called ‘publicity’ proviso exempts from the 
reach of the section, 


‘Publicity, other than picketing, for the purpose 
of truthfully advising the public . . . that a product 
or products are produced by an employer with 
whom the labor organization has a primary dis- 
pute and are distributed by another employer’... 
{Emphasis supplied]. 


The handbills, distributed by Respondent at the 
entrance to a shopping complex of 50 to 60 shops, 
requested the public not to patronize ‘this establish- 
ment.’ _The reference clearly was to all the shops in 
International Market Place, both advertisers and non- 
advertisers. The handbills were therefore appeali 
to the public not to patronize any of the establish- 
ments. By referring only to ‘this establishment’ and 
not specifying the advertisers, the handbills were mis- 
leading and therefore not ‘for the purpose of truth- 
fully ee the public’ within the meaning of the 
proviso.’? (J.A. 3940). 


The factual premise of the Board’s reasoning is plainly 
not supported by substantial evidence on the record when 
- considered as a whole (see §10(e) of the Act; Universal 
Camera Corp v. Labor Board, 340 U.S. 474). The record 
shows that leaflets were distributed only in front of two 
establishments (J.A. 82) regarding which the handbill was 
: wholly accurate because they advertised in the struck news- 


6 Because, as we show in the text, the leaflets are protected by the proviso, 
' ‘we need not discuss whether they constitute threats, restraint or coercion within 
| 8(b) (4) (3i) proper. However, for the same reasons that the picketing is not 
| prohibited by that section, we think the leafletting would be lawful even with- 
out the proviso. 
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paper. (J.A. 14) Moreover, the Board’s reasoning is 
erroneous on its face. We fail to understand how the 
words in the handbill, ‘‘This Establishment”’ can be said 
to have ‘‘clearly referred to all the shops in Interna- 
tional Market Place, both advertisers and nonadvertisers.”’ 
If the phrase had been ‘‘these establishments,’’ that read- 
ing might have been tenable.” Indeed, we regard it as 
bitterly ironic that the charges of untruth should be 
hurled at a leaflet which with unusual detail described to 
the public the underlying labor dispute in which its coop- 
eration was solicited. The leaflet was plainly truthful and 
this portion of the Board’s decision cannot stand. 


Our discussion of the leafletting issue could stop here. 
But easy cases, like hard ones, can sometimes make bad law. 
Such bad law would be made in this case if the Board’s 
decision were reversed on the facts without at least some 
indication that the legal standard by which the Board judged 
the legality of the handbills here is erroneous. The stand- 
ard of truth required by the Board in this case appears in 
the following sentence: “By referring only to ‘this estab- 
lishment? and not specifying the advertisers, the handbills 
were misleading and therefore not ‘for the purpose of truth- 
fully advising the public’ within the meaning of the pro- 
viso.” That this is not the correct standard was made clear 
by the Board in its first and leading case interpreting the 
proviso, International Brotherhood of Teamsters, etc., Lo- 
cal 537 (Lohman Sales Co.), 132 NLRB 901. The Board 
there said: 


“Like the Trial Examiner, we find no merit in the 
General Counsel’s contention that the Respondent’s 
handbilling activities were not protected by the proviso 
because the handbills were not truthful. As noted above, 
the handbills urged consumers not to buy cigarettes, 


7 We note also the Board cannot argue that by ‘‘This Establishment’’ is 
meant the International Market Place, for the record shows that it, too, was 
an advertiser in the Waikixi Beach Press. (J.A. 91) 
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cigars, tobacco, and candies at the retail stores. Even if 
these handbills were susceptible of an interpretation 
that the store handbilled purchased all the items listed 
thereon from Lohman, which was not the case, they 
were substantially accurate in their representations, as 
appears from the Intermediate Report. And when 
Furr’s notified the Union that the handbill was not al- 
together accurate in its case, the Union promptly rem- 
edied the matter. Subsequently, a new handbill was 
distributed by Respondent at all Furr’s stores merely 
requesting consumers not to purchase cigarettes de- 
livered by Lohman. We agree with the Trial Examiner 
that the proviso does not require that a handbiller to 
be an insurer that the content of the handbill is 100 
percent correct, and that where, as here, there is no 
evidence of an intent to deceive and there has not been 
a substantial departure from fact, the requirements of 
the proviso are met. Accordingly, we find that Respond- 
ent’s handbills were ‘for the purpose of truthfully ad- 
vising the public’ within the meaning of the proviso.” 
132 NLRB at 905-906 (emphasis in original). 


The Board has never purported to reject the Lohman in- 
terpretation of the publicity proviso. On the contrary, in 
the Servette case itself, it represented to the Supreme Court 
that Lohman represented a correct statement of the law, 
and that the handbills in that case were truthful under that 
standard.* The facts there, as described by the Board, were 
as follows: 


“The handbills asked the consuming public not to buy 
the following products distributed by SERVETTE, 
INC.: [names of certain brands]. All of the markets 
handled these products, and obtained one or more of 
them from Servette. However, since some of the mar- 
kets purchased some of the products from distributors 
other than Servette, the Company contended before the 
Board and in the court below that the handbilling was 
untruthful and not protected by the proviso for this 
additional reason. The Board rejected this contention, 
finding no misrepresentation since all of the stores 
where the handbilling took place (or was threatened) 


8Brief of the National Labor Relations Board, No. 111, October Term, 
1963, p. 27, text and note at note 19. 
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did business with Servette, all purchased from Ser- 
vette at least one and in most cases two of the items 
listed in the handbill, and all of the listed items were 
distributed by Servette.”” 


The Supreme Court did not even consider to be worthy of 
mention the claim that the handbills were unprotected be- 
cause unthruthful.” 


We submit that the facts in this case are materially in- 
distinguishable from those in Lohman and Servette. Plainly, 
the requirement imposed by the Board in this case, that the 
Union specify the advertisers in the handbills, would render 
the Union an “insurer that the content of the handbill is 
100 percent correct,” contrary to the holding in Lohman. 
The Board’s unexplained failure to follow its leading prec- 
edent interpreting the statutory provision in question 
does not reflect favorably on the process of decision in this 
case. 


Of course, the Board was right in Lohman and was wrong 
in this case. This is clear from the text of the publicity pro- 
viso itself. For that proviso does not require that the pub- 
licity be truthful but only that it be “for the purpose of 
truthfully advising the public. (Emphasis supplied). This 
means that if the Union intends to tell the truth in its pub- 
licity it is not in violation of the Act. The proper test is 
whether publication is made with the knowledge that it is 
false, since a person who deliberately lies cannot have the 
purpose of telling the truth. It is also arguable that reck- 
less disregard of the truth will not be protected by the pro- 
viso. Although it somewhat stretches the language to im- 
pose this additional limitation on the Union, it eould be 
argued that a party which has reckless disregard for the 


9 Id. Immediately after the quoted language, there followed a reference to 
Lohman, supra, and a quotation, which was part of the passage set forth above. 


10 The issue was squarely raised by the company, which urged that the pro- 
viso should not be construed to protect untruths which injure the ‘<innocent’? 
secondary employer. Brief of Respondent, No. 111, Oct. Term, 1963, pp. 30-32. 
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truth can have formed no purpose to tell the truth. Thus, 
we would not oppose a rule of law which would adopt for 
the purpose of Section 8(b) (4) (ii), the test of “actual mal- 
ice”, as defined in New York Times v. Sullivan, 376 US. 
254, and Linn v. Plant Guards, 383 U.S. 53—that is, that the 
statement is made “with knowledge that it was false or with 
reckless disregard of whether it was false or not.” 376 U.S. 
at 279-280. It is also reasonable to attribute this interpreta- 
tion to Congress, because the “proviso was the outgrowth 
of a profound Senate concern that the Unions’ freedom to 
appeal to the public to support their case be safeguarded.” 
Labor Board v. Servette, 377 U.S. at 55; see also Tree 
Fruits, 377 U.S. at 68-69. And while the constitutional inter- 
pretation of the New York Times v. Sullivan case was not 
available to Congress in 1959 when the Landrum-Griffin 
amendments were adopted, the doctrine of the common law 
from which the New York Times rule evolved was well- 
known. Plainly, adoption of the New York Times standard 
for interpreting the proviso to Section 8(b) (4) (ii) would 


require far less judicial creativity than the accomplishment 
of the same result in defamation suits arising out of labor 
disputes as in Linn v. Plant Guards. 


The New York Times standard is not only the minimal 
protection of free speech consistent with the language of 
the proviso, it is plainly also required as a matter of con- 
stitutional law. Whatever the status of picketing may be, 
the right to distribute leaflets in the public streets has been 
sustained by the Supreme Court in a significant number of 
cases since Lovell v. Griffin, 303 U.S. 444. See e.g., Schneider 
v. State, 308 U.S. 147; Jamison v. Texas, 318 U.S. 413; Mar- 
tin v. Struthers, 319 U.S. 141; Marsh v. Alabama, 326 U.S. 
501, and Talley v. California, 362 U.S. 60. In the latter case 
the Court reiterated what it had said in Jamison, supra: 

“ .. one who is rightfully on a street . . . carries with 
him there as elsewhere the constitutional right to ex- 
press his views in an orderly fashion . . . by handbills 
and literature as well as by the spoken word.” 362 U.S. 
at 63, quoting 318 U.S. at 416. 
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As the Supreme Court stated in New York Times v. Sulli- 
van, 376 U.S. 254 at 271: 


“Authoritative interpretations of the First Amend- 
ment guarantees have consistently refused to recognize 
an exception for any test of truth—whether adminis- 
tered by judges, or administrative officials — and es- 
pecially one that puts the burden of proving truth on 
the speaker. Cf. Speiser v. Randall, 357 U.S. 513, 525- 
526. The constitutional protection does not turn upon 
‘the truth, popularity, or social utility of the ideas and 
beliefs which are offered.’ N.A.A.C.P. v. Button, 371 
U.S. 415, 445.” 


It was on this basis that the Court in New York Times held 
that speech on public issues is constitutionally protected 
unless it is engaged in with “actual malice” as defined 
therein, see p. 21, supra. Of course, labor disputes are 
among the public issues discussion of which is protected 
by the First Amendment and to which the New York Times 
rule attaches. In Thornhill v. State of Alabama, 310 US. 


88, 102-103, the Supreme Court stated: 


“Tn the circumstances of our times the dissemination 
of information concerning the facts of a labor dispute 
must be regarded as within that area of free discussion 
that is guaranteed by the Constitution. Hague v. C.1.0., 
307 U.S. 496; Schneider v. State, 308 U.S. 147, 155, 162, 
163. See Senn v. Tile Layers Union, 301 U.S. 468. It is 
recognized now that satisfactory hours and wages and 
working conditions in industry and a bargaining posi- 
tion which makes these possible have an importance 
which is not less than the interests of those in the busi- 
ness or industry directly concerned. The health of the 
present generation and of those as yet unborn may 
depend on these matters, and the practices in a single 
factory may have economic repercussions upon a whole 
region and affect widespread systems of marketing. 
The merest glance at State and Federal legislation on 
the subject demonstrates the force of the argument 
that labor relations are not matters of mere local or 
private concern. Free discussion concerning the condi- 
tions in industry and the causes of labor disputes ap- 
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pears to us indispensable to the effective and intelli- 
gent use of the processes of popular government to 
shape the destiny of modern industrial society.” 


* | This holding requires reversal of the Board’s decision. 


Respectfully submitted, 


GerHarp P. Van ARrKEL 
1730 K Street, N.W. 
Washington, D. C. 20006 


Grorce KavrmMann 
1815 H Street, N.W. 
Washington, D. C. 20006 


Attorneys for Petitioner 
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APPENDIX A 
Constitutional Provisions and Statutes Involved 
United States Constitution, First Amendment: 


Congress shall make no law respecting an: establish- 
ment of religion, or prohibiting the free exercise there- 
of; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assem- 
ble, and to petition the Government for a redress of 
grievances. 


National Labor Relations Act, as amended, 61 Stat. 136, 
73 Stat. 519, 29 U.S.C. $151 et seq.: 


Src. 8.°* * 


(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(4) * * *; or (ii) to threaten, coerce, or restrain 
any person engaged in commerce or in an industry 
affecting commerce where in either case an object 
thereof is: * * * (B) forcing or requiring any person 
to cease using, selling, handling, transporting, or other- 
wise dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing business 
with any other person, or forcing or requiring any 
other employer to recognize or bargain with a labor 
organization as the representative of his employees 
unless such labor organization has been certified as 
the representative of such employees under the pro- 
visions of section 9: Provided, That nothing con- 
tained in this clause (B) shall be construed to make 
unlawful, where not otherwise unlawful, any primary 
strike or primary picketing ; 
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Provided, That nothing contained in this subsection 
(b) shall be construed to make unlawful a refusal by 
any person to enter upon the premises of any em- 
ployer (other than his own employer), if the em- 
ployees of such employer are engaged in a strike 
ratified or approved by a representative of such em- 
ployees whom such employer is required to recognize 
under this Act: Provided further, That for the pur- 
poses of this paragraph (4) only, nothing contained 
in such paragraph shall be construed to prohibit 
publicity, other than picketing, for the purpose of 
truthfully advising the public, including consumers 
and members of a labor organization, that a product 
or products are produced by an employer with whom 
the labor organization has a primary dispute and 
are distributed by another employer, as long as such 
publicity does not have an effect of inducing any 
individual employed by any person other than the 
primary employer in the course of his employment 


to refuse to pick up, deliver, or transport any goods, 
or not to perform any services, at the establishment 
of the employer engaged in such distribution ; 
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STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
I. The Board’s Findings of Fact 
Il. The Board’s Conclusions and Order 


SUMMARY OF ARGUMENT 


L The Board properly found that the Union picketed 
neutral Employers and thereby threatened, coerced 
and restrained them with an object of forcing them 
to cease doing business with Hawaii Press Newspapers, 
Inc., thus violating Section 8(b) (4) (ii) (B) of 


.. Nothing in the U.S. Constitution prohibits enforce- 
ment of the Board’s instant Decision and Order. . . . 


The Union’s handbills constituted threats, coercion and 
restraint within the meaning of Section 8(b) (4) (ii) (B) 
of the Act and were not exempted from the reach of 

that Section by the Publicity Proviso 
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Hnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,367 


HONOLULU TYPOGRAPHICAL UNION NO. 37, 
INTERNATIONAL TYPOGRAPHICAL UNION, AFL-CIO, 
Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and on Croes-Petition for 
Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of Hono- 
lulu Typographical Union No. 37, International Typographical 
Union, AFL-CIO (hereinafter “petitioner” or the “Union”), 


to review and set aside an order of the National Labor Rela- 
tions Board issued against petitioner on October 25, 1967, pur- 
suant to Section 10(c) of the National Labor Relations Act, 

as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sec. 151, 
et seq.). In its answer, the Board has cross-petitioned for en- 
forcement of its order. The Board’s Decision and Order (J.-A. 
8-29, 31-41)! are reported at 167 NLRB No. 150. This Court 
has jurisdiction over the proceeding under Section 10(e) and 
(f) of the Act. 


I. THE BOARD'S FINDINGS OF FACT 


The Board found that the Union, which was engaged in 
a labor dispute with Hawaii Press Newspapers, Inc., violated 
Section 8(b)(4)(ii)(B) of the Act by picketing and distributing 
misleading handbills at the entrance to a shopping center with 
an object of forcing neutral employers located therein to cease 
doing business with Hawaii Press. The evidence upon which 
the Board based its findings is summarized below. 


During 1964 and 1965, the Union was engaged in a labor 
dispute with Hawaii Press Newspapers, Inc., which publishes 
and distributes the Waikiki Beach Press and eight other news- 
papers in Hawaii (J.A. 9-10, 32; 62-63, 65-66, 162). For some 


1 «J 4.” refers to portions of the record printed as a joint appendix 
to the briefs. References preceding a semicolon are to the Board’s find- 
ings; those following are to the supporting evidence. 


months the Union picketed Hawaii Press’ principal place of 
business in Honolulu (J.A. 10, 32; 65-66, 162). However, 

on March 12, 1965, and again on March 19th and March 22nd, 
Union pickets appeared at the main entrance to the Interna- 
tional Market Place, a privately owned shopping complex in 
Waikiki which leases space to more than 50 restaurants and 
stores catering primarily to the tourist trade (J-A. 9, 11, 32; 
66-67, 73, 90-91, 104-105). Although the Union had no inde- 
pendent labor dispute with the International Market Place or 
the stores and restaurants located therein, seven or eight of 
these establishments advertised in the struck Waikiki Beach 
Press. These included Pex of Hawaii and Market Jewelers, 
jewelry stores; the Gourmet Bazaar, a gift shop i 

in foods, beverages and Polynesian artcrafts; and the Cock’s 
Roost, the Colonel’s Plantation Steak House, and the Colonial 


House Cafeteria, all restaurants (J.A. 10, 32; 59, 63-64). 


The picketing at the Market Place began about 10:00 am. 
and ended at approximately 8:00 p.m., with a two-hour break 
from 2 to 4 p.m., on each of the three days the picketing took 
place. The number of pickets varied from 30 to 60. The pickets 
walked in an ellipse across and beyond the front of the shopping 
center, which is 50 to 75 feet. wide and flanked by. buildings 
on either side. Each of the pickets carried a picket sign, which 
had pasted on the top the name of one of the above mentioned 
stores and restaurants. The remainder of the sign said that the 
named establishment “‘Advertises in the Waikiki Beach Press 

Do Not Purchase Their Products 
Advertised in the Struck Waikiki Beach Press.” The signs did 
not further identify which products the public was being asked. 
not to purchase (J.-A. 13, 32; 67-68, 71, 93-94, 110, 172-174, 
178). 


At each end of the picket line in front of the Market Place 
a Union agent distributed leaflets which set forth the Union’s 


version of its dispute with Hawaii Press. The leaflets urged 
the public:“DO NOT PATRONIZE THIS ESTABLISHMENT 

. . . - This establishment is helping break the Printers’ strike. 
It sells products and services which are advertised in the struck 
Press newspapers.” However, the leaflets did not name the 
establishments which the Union was requesting the public not 
to patronize or specify the products and services which those 
establishments advertised in the Waikiki Beach Press (J-A. 14- 
16, 39; 57, 72, 82, 103-104). 


The picketing and handbilling did not cause any cessation 
of work by employees working at the stores and restaurants 
in the International Market Place. Nor did it curtail deliveries 
to those establishments (J.A- 176). 


As a result of an unfair labor practice charge filed by 
Hawaii Press, the Board’s Regional Director for the Twentieth 
Region issued the instant complaint against the Union and also 
instituted proceedings pursuant to Section 10(1) of the Act 
in the United States Court for the District of Hawaii. On 
June 15, 1965, the District Court enjoined the Union, pending 
final disposition of the matter by the Board, from continuing 
or resuming its picketing at the International Market Place or 
from appealing to the public, by means of handbills, not to 
patronize unspecified or non-advertiser retail establishments 
in the International Market Place. 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


The Board, with one member dissenting, concluded that 
the Union’s picketing and handbilling violated Section 8(b)(4) 
(ii)(B) of the Act. In the Board’s view, the picketing was an 
appeal to shut off all trade with the secondary employers and 
was designed to inflict injury on their businesses generally in 


order “to force them to cease dealing with, or to put pressure 
upon, the primary employer, Hawaii Press Newspapers” (J-A. 
34). Accordingly, the picketing “exceeded the limited privilege 
to engage in a limited consumer boycott” (J-A. 34) recognized 
by the Supreme Court in N.L-R.B. v. Fruit & Vegetable acer 
Local 760 (Tree Fruits), 377 U.S. 58. 


With respect to the handbilling, the issue was whether the 
Union’s appeal to the public not to patronize “this establishment” 
was protected by the second proviso to Section 8(b)(4) of the 
Act, which permits “publicity, other than picketing, for the 
purpose of truthfully advising the public that a product or 
products are produced by an employer with whom the labor. 
organization has a primary dispute and are distributed by another 
employer . . .” The Board concluded that the words “this 
establishment” in the handbills referred to all the shops in the 
International Market Place, including those which did not ad- 
vertise in the struck newspaper. Hence, the handbills were mis- 
leading and not entitled to the protection of the proviso be- 
cause they were not “for the purpose of truthfully advising 
the public” (J.A. 39-40). 


To remedy. these unfair labor practices, the Board ordered 
the Union to cease and desist from the unlawful conduct found 
and to post appropriate notices (J.-A. 26-27, 41). 


SUMMARY OF ARGUMENT 
I 


Picketing at the separate premises of retailers who advertise 
in a struck newspaper immediately suggests a violation of Section 
8(b)(4)(B) of the Act, since that section reflects a “central legis- 
lative purpose . . - to confine labor conflicts to the employer 


in whose labor relations the conflict has arisen, and to walk off 
the pressures generated by that conflict from unallied employers.” 
National Maritime Union of America v. N.L-R.B.,.120 App. 

D.C. 299, 305, 346 F.2d 411, 417, cert. denied, 382 U.S. 840. 
To be sure, in N.L.R.B. v. Fruit & Vegetable Packers Local 760 
(Tree Fruits), 377 U.S. 58; the Supreme Court held that picket- 
ing at a secondary retailer’s store is permissible if its sole object 
is to follow a struck product to its outlet and to urge consumers 
not to buy the offending product. But the Court emphasized 
that the picketing must be “directed only at the struck product” 
(377 U.S. at 63) whereas “picketing which persuades the cus- ~ 
tomers of a secondary employer to stop all trading with him 
was... barred” (377 U.S. at 71). 


In the Board’s view, the Tree Fruits exemption is inappli- 
cable in the instant case. For the struck “product” here was 
advertising which, as petitioner concedes, “adhered to all the 
products and establishments advertised” (infra, p.13), and thus 
became an integral part of the secondary retailer’s entire offer- 
ing. Accordingly, the struck “product” could not be made the 
subject of a selective boycott appeal, as in Tree Fruits. Rather, 
consumers were necessarily required to refrain from all dealings 
with the picketed retailer if they decided to assist the picketing 
Union. Thus, the picketing here was designed to inflict economic 
pressures on neutrals quite different from those held permissible 
in Tree Fruits. There, the neutral retailer would reduce his 
purchases from the primary employer only because of falling 
consumer demand for the struck product. Here, the neutral 
retailer is under pressure to cease dealing with the primary 
because — if the Union’s appeal succeeds — consumers not only 
stop buying the struck “product” (i.e. the advertising), but all 
the other products and services offered by the neutral as well. 


The Board’s refusal to extend the limited privilege of Tree 
Fruits to situations where the struck “product” is integrated 


into a retailer’s entire offering has already received judicial 
approval. Additionally, the Board’s finding of a violation in 
the instant case is supported by the text of the Tree Fruits 
opinion itself, since the picketing here closely resembles the 
kind of “isolated evil” which the Supreme Court defined in 
Tree Fruits as being that which Congress intended to curb. 


Petitioner argues that by refusing to extend the Tree Fruits 
exemption to this situation, the Board shows an unwarranted 
solicitude for publishers, since unions representing newspaper 
employers will not be able to employ the same consumer picket- 
ing tactics which may be available to other unions. However, 
even assuming that this is so, it does not demonstrate that the 
Board’s decision is erroneous. For the Act is “not an effort 
to insure that labor could have in all situations the same kind 
and extent of impact that it could obtain in some cases. . - .” 
Grain Elevator, Flour & Feed Mill Workers, etc. Local 418 
v. N.L.R.B., __ U.S. App. D-C. __, __, 376 F.2d 774, 779, 
cert. denied, __ U.S.__. And where, as here, consumer picket- 
ing produces the secondary pressures which Congress intended 
to curb, the picketing must be found to violate the Act. 


For the same reason, the Board properly rejected petitioner’s 
argument that the broad definition of the term “product” sanc- 
tioned in N.L-R.B. v. Servette, 377 U.S. 46 and American Fed- 
eration of Television and Radio Artists (Great. Western Broad- 
casting Co.), 150 NLRB 467, aff'd, 356 F.2d 434 (C.A. 9), 
cert. denied, 384 U.S. 1002, both of which were handbilling 
cases, must be automatically applied to the following-the- 
struck-product doctrine discussed in Tree Fruits. Merely label- 
ing advertising as a “product” does not afford a union an un- 
limited privilege to picket neutral advertisers under the guise 
of following a struck product regardless of the nature and ex- 
tent of the secondary pressures thereby created. 


0. 


Section 8(b)(4), as applied in this case, does not interfere 
with the free speech guarantees of the First Amendment. Thus, 
there is ample judicial precedent for upholding the constitutional 
authority of Congress to regulate peaceful picketing, even where 
the picketing is aimed solely at inducing a response from con- 
sumers, as long as the statutory prohibition is confined to deal 
with the isolated evils which flow from such picketing. IBEW, 
Local 501 v. N.L.R.B., 341 U.S. 694, 705; Hughes v. Superior 
Court, 339 U.S. 460; Bedding, Curtain & Drapery Workers 
Union, Local 140 etc. v. N.L.R.B., __ F.2d __, 67 LRRM 
2392, 2397 (C.A. 2); National Maritime Union of America v. 
N.L.R.B., 120 App. D.C. 299, 308, 346 F.2d 411, 420. In 
enacting Section 8(b)(4), Congress has decided that the secon- 
dary boycott constitutes a substantive evil which, unless checked, 
would unduly enlarge the area of labor disputes and disrupt the 
free flow of commerce. The judgment of Congress as to the 
gravity of the evil was a reasonable one and furnishes sufficient 
constitutional justification for the narrow ban on picketing 
contained in Section 8(b)(4). Indeed, it is implicit in the Tree 
Fruits decision that Section 8(b)(4), as interpreted therein, is 
constitutional. For had the Supreme Court believed that Con- 
gress was without the power to regulate any consumer picketing, 
it would hardly have taken such pains to construe Section 8(b) 
(4) as barring only that consumer picketing which involves “the 
‘isolated evil’ of its use to cut off the business of a secondary 
employer as a means of forcing him to stop doing business 
with the primary employer”. 377 U.S. at p. 68. 


Ii. 


By appealing for a total consumer boycott of establish- 
ments which advertised in the struck newspaper, the Union’s 


handbills fell within the proscription of Section 8(b)(4)(u)(B) 
of the Act. Although the second proviso to Section 8(b)(4) 
exempts from the reach of that section “publicity, other than 
picketing, for the purpose of truthfully advising the public. . .,” 
the handbills here did not qualify for the protection of the 
proviso because they were not truthful. Thus, they not only 
failed to name the establishments which advertised in the struck 
newspaper, but also were worded and distributed in a manner 
which conveyed the erroneous impression that all stores and 
restaurants in the International Market Place were advertisers. 


Petitioner now asserts that, even if its handbills were un- 
truthful, the proviso should be construed to protect untruthful 
statements unless such statements are made with an intent to 
deceive or a reckless disregard for the truth. However, because 


petitioner did not urge this contention before the Board, it is 
precluded by Section 10(e) from urging it on appellate review, 
particularly since the contention raises questions of statutory _ 
interpretation and of fact which ought to be subject to initial 
consideration by the Board. 


In any event, petitioner’s argument is without merit. Thus, 
International Brotherhood of Teamsters, Local 537 (Lohman 
Sales Co.), 132 NLRB 901, 905-906, the sole authority cited 
by petitioner in support of the proposition that untruthful 
appeals are protected by the proviso unless made with an intent 
to deceive or a reckless disregard for the truth, was actually 
a case in which the publicity proviso was held applicable be- 
cause there was neither “an intent to deceive” nor a “substantial 
departure from fact”. Also, whereas in Lohman any inaccuracy 
in the handbills would not have enlarged the scope of their 
allowable economic effect, the misleading handbills here could 
be expected to inflict serious economic injury on neutral em- 
ployers who would not have been subject to the risk of such 
injury had the handbills been truthful. 
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Nothing in the statute or its legislative history would war- 
rant this Court in promulgating a rule incorporating an “actual 
malice” test into the publicity proviso as an exercise of what 
petitioner calls “judicial creativity.” Nor does the First 
Amendment require that the proviso be so construed. Thus, 
as with secondary consumer picketing, Congress may enact a 
limited ban on secondary consumer handbilling to avoid conse- 
quences which federal labor policy might reasonably deem un- 
desirable. New York Times v. Sullivan, 376 U.S. 254, and 
Linn v. Plant Guard Workers, 383 U.S. 53, cited by petitioner, 
do not indicate a contrary conclusion. The considerations pres- 
ent in those cases, which involved the impact of libel judg- 
ments on criticism of public officials (Sullivan) and on federal 
labor policy (Linn), are not present here. 


ARGUMENT 


I. THE BOARD PROPERLY FOUND THAT THE UNION 
PICKETED NEUTRAL EMPLOYERS AND THEREBY 
THREATENED, COERCED AND RESTRAINED THEM 
WITH AN OBJECT OF FORCING THEM TO CEASE 
DOING BUSINESS WITH HAWAII PRESS NEWSPA- 
PERS, INC., THUS VIOLATING SECTION 8(b)(4)(ii)(B) 
OF THE ACT 


The terms of Section 8(b)(4)(B) of the Act reflect “the 
dual congressional objectives of preserving the right of labor 
organizations to bring pressure to bear on offending employ- 
ers in primary labor disputes and of shielding unoffending 
employers and others from pressures in controversies not their 
own.” N.L.R.B. v. Denver Building and Construction Trades 
Council, 341 US. 675, 692. At first view, the undisputed 
facts of this case present a situation in which both of these 


ll 


objectives can readily be satisfied by a finding of violation. 
Thus, it is clear that the Union had a labor dispute with a 
newspaper publisher; that the Union, in furtherance of its dis- 
pute, engaged in picketing at the separate premises of various 
retail establishments; and that these retailers’ sole connection 
with the labor dispute was the fact that they purchased ad- 
vertising from the primary employer, i-e., the publisher. In 
light of the retailers’ obvious neutrality here, a finding of vio- 
lation because of the picketing would plainly satisfy the “cen- 
tral legislative purpose . . . to confine labor conflicts to the 
employer in whose labor relations the conflict had arisen, and 
to wall off the pressures generated by that conflict from un- 
allied employers.” National Maritime Union of America v. 
N.L.R.B., 120 App. D.C. 299, 305, 346 F.2d 411, 417, cert. 
denied, 382 U.S. 840. 

But not all picketing at a neutral employer’s premises is 
violative of Section 8(b)(4)(B). The location of the picketing, 
although indicative of a union purpose to bring forbidden pres- 
sures to bear against the neutral, is not always conclusive. 
Thus, for example, peaceful picketing at a retailer’s store has 
been defended on the grounds that its sole object is to follow 
an “unfair” product to its outlet, ie., to publicize the exist- 
ence of a labor dispute with the manufacturer of the product 
and discourage retail consumption of that offending product 
without creating a separate strike or boycott against the neu- 
tral retailer. In N.L.R.B. v. Fruit & Vegetable Packers Local 
760 (Tree Fruits), 377 U.S. 58, the Supreme Court agreed that 
such a defense would have merit, but emphasized that the pick- 
eting must be “directed only at the struck product” (377 U.S. 
at 63) whereas “picketing which persuades the customers of a 
secondary employer to stop all trading with him was . . . 
barred” (377 U.S. at 71). 
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Petitioner’s main contention here consists of an effort to 
demonstrate that the Tree Fruits defense must be deemed ap- 
plicable to the facts of this case. As we now show, however, 
the Board could properly conclude otherwise. 


The facts in Tree Fruits clarify the meaning of the ex- 
emption there granted. In that case, the union picketed at a 
Safeway supermarket in order to persuade customers of that 
market not to buy the Washington State apples on sale there. 
The union had no independent labor dispute with Safeway, 
but it was on strike against’ distributors of the named brand 
of apples. Safeway was advised that the picketing was only 
an appeal to its customers not to buy the “struck” apples, 
and that the pickets would refrain from any action incon- 
sistent with such a limited objective. Id. at 60-61, 73-76. 
And, in fact, the picketing was so confined. For that reason, 
the Supreme Court stated, the picketing did not violate Sec- 
tion 8(b)(4)(B): 

When consumer picketing is employed only to per- 
suade customers not to buy the struck product, the 
Union’s appeal is closely confined to the primary 
dispute. The site of the appeal is expanded to in- 
clude the premises of the secondary employer, but 
if the appeal succeeds, the secondary employers’ 
purchases from the struck firms are decreased only 
because the public has diminished its purchases of 
the struck product. On the other hand, when con- 
sumer picketing is employed to persuade customers 
not to trade at all with the secondary employer, the 
latter stops buying the struck product, not because 
of a falling demand, but in response to pressure de- 
signed to inflict injury on his business generally. In 
such case, the union does more than merely follow 
the struck product; it creates a separate dispute with 
the secondary employer. (Id. at 72). 
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In the Board’s view, the facts of this case present a situa- 
tion where the picketing does not merely follow the primary 
dispute but, rather, is employed to create a separate dispute 
and to persuade customers not to trade at all with the neutral 
retailers. 

The struck “product” in this case consists of advertising, 
an intangible and indivisible component of the neutral em- 
ployer’s total offering to consumers. Petitioner does not dis- 
pute that any consumer requested to boycott such a struck 
“product” would necessarily be induced to boycott the ad- 
vertiser’s entire retail establishment. Indeed, petitioner con- 
cedes that “The nature of advertising is [such]that it becomes 
a part of whatever is advertised” (Br. 11) and that “. . . the 
advertising adhered to all the products and establishments ad- 
vertised...” (Br. 12). These concessions, which we view as 


obligatory as a matter of logic and common sense, are fatal 
to the Union’s case. For unless the struck “product” can 
realistically be the subject of a selective boycott appeal, the 
Tree Fruits defense is inapplicable. 


Every potential customer who approaches a retail estab- 
lishment and discovers a union picket line is compelled to 
make a choice. The decision to cross or not to cross the 
picket line, in the usual situation, will necessarily determine 
whether the customer will take sides with the picketed em- 
ployer or with the picketing union. From the customer’s 
point of view, the decision may be an unpleasant one; he may 
feel unprepared to decide or reluctant to take sides. But there 
is — in the typical case — no way to escape taking sides. 

Tree Fruits, however, presented a different situation. 
There, the union’s conduct at Safeway’s retail store premises 
made it clear to the approaching customer that he could sup- 
port the union’s cause and still patronize Safeway. The ap- 
peal of the picketing at Safeway plainly apprised consumers 
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sympathetic to the union that they were being requested to 
act selectively, to focus their purchasing power in a way detri- 
mental to the primary employer, and not to withhold their 
patronage entirely from Safeway. In contrast, the customers 
of the shops and restaurants here involved have no such real 
option. They must necessarily refrain from all dealings with 
the picketed retailer if they decide to assist the picketing 
union, since the product provided by the primary employer 
is, of necessity, an integral part of the retailer’s total offering. 
The Board’s view that Tree Fruits is inapplicable where 
the struck “product” has become an integral part of the re- 
tailer’s entire offering has already received judicial approval. 
In Salem Building Trades Council, 163 NLRB No. 9, the re- 
spondent union had a labor dispute with a building contractor 
and picketed at the premises of neutral retailers who occupied 


buildings constructed by the primary employer. The pickets, 
stationed at consumer entrances, carried signs which announced 
that the building had been constructed under “sub-standard” 
employment conditions. In rejecting the union’s effort to in- 
voke a Tree Fruits defense, the Board concluded that 


Even assuming arguendo that identification of the 
building as the subject of the dispute created an ap- 
peal for a boycott of the so-called “product” of the 
primary employer, such a product boycott would of 
necessity encompass the entire business of the neu- 
tral occupant’s premises and therefore the entire 
business of the secondary employer, and must be 
said to be “employed to persuade customers not to 
trade at all with the secondary employers” and “de- 
signed to inflict injury on his business generally” 
163 NLRB No. 9, slip opinion, p. 8. 

In a brief per curiam opinion, the Court of Appeals for 

the Ninth Circuit granted enforcement in Salem “for the 
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reasons stated and the authorities cited in the Board’s decision 
..” N.L.R.B. and Cascade Employers Ass'n v. Salem Bldg. 
Trades Council, __F. 2d __, 67 LRRM 2512. And see 
N.L.R.B. v. Building Service Employees International Union, 
Local No. 105, 367 F. 2d 227, 229 (C.A. 10), where the pri- 
mary employer was engaged in the business of providing jani- 
torial services and the union engaged in handbilling and pick- 
eting at the premises of a bank which had contracted for these 
services. In the Building Service case, the court noted: 
While in proper consumer picketing the customers 
of the secondary employer may recognize and honor 
the protest of the picketer, [they]may also continue 
to do business with the secondary employer. The 
dispute, although extended, remains with the pri- 
mary employer. Here it does not. The primary em- 
_ployer cannot be reached except through the Bank 
when picketing activities are so directed. 
The Board’s refusal to extend the limited privilege of 
Tree Fruits to a situation where the struck product is inte- 
grated into the retail shop or restaurant’s total offering is sup- 
ported not only by logic and precedent, as we have just shown; 
in addition, the text of the Tree Fruits opinion itself supports 
the Board’s view. Mr. Justice Brennan, writing for the major- 
ity, explicitly illustrated the scope of the immunity accorded 
to secondary consumer picketing. The illustration provided 
plainly demonstrates that the picketing in the instant case does 
not qualify for immunity but, rather, constitutes the kind of 
“isolated evil” Congress intended to prohibit. 
Thus, the Court explained: 
When consumer picketing is employed only to per- 
suade customers not to buy the struck product . . - 
[and] if theappeal succeeds, the secondary employ- 
ers’ purchases from the struck firms are decreased 
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only because the public has diminished its purchases 
of the struck product. On the other hand, when 
consumer picketing is employed to persuade cus- 
tomers not to trade at all with the secondary em- 
ployer, the latter stops buying the struck product, 
not because of a falling demand, but in response to 
pressure designed to inflict injury on his business 
generally. (Id. at 72, emphasis supplied). 
Applying this economic analysis to the instant case demon- 
strates the inapplicability of the Tree Fruits defense. The neu- 
tral retailers in this case, if the picketing appeal succeeds, are 
not led to reduce their purchases from the primary employers 
because of a falling consumer demand for the struck product. 
Rather, as the Board pointed out herein, “loss of patronage 
resulting from the picketing could have no direct impact upon 
the restaurants’ need for further advertising; indeed, a reduc- 


tion of patronage under normal circumstances might well lead 
to a desire and need for more advertising” (J-A. 38). 


To be sure, as petitioner points out, it would be “reason- 
able” — and, of course, desirable for the Union — if the re- 
tailer would stop advertising in the struck newspaper and in- 
crease advertising elswhere (Br. 13). But this assertion misses 
the whole point. A neutral employer can always escape the 
union’s pressures by dealing with someone else and boycotting 
the primary. The issue here is whether the union’s conduct is 
designed to inflict economic pressures on neutrals which are 
like or unlike those held permissible in Tree Fruits. The 
Board was obviously correct in noting that the pressures here 
operate, of necessity, quite differently from those inflicted 
upon Safeway. Here, the only consumer response which can 
demonstrate support for the Union is a general cessation of 
patronage — the consumer sympathetic to the Union cannot 
stop buying only the struck “product” (i.e. the advertising), 
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but must boycott all the products and services offered by the 
neutral. In this situation the Union can hardly be said to have 
“closely confined [its appeal] to the primary dispute.” Tree 
Fruits, at 72.? 

The Union complains that the Board’s decision shows a 
“special solicitude” (Br. 12) for publishers, and treats the rela- 
tionship between the supplier of advertising and his retail store 
client differently than the relationship between a supplier of 
tangible merchandise and such a storeowner. But the fact that 
unions representing newspaper employers will usually be un- 
able to employ the same consumer picketing tactics available 
to, for example, a union representing the production workers 
who manufacture tangible items to be sold in retail stores, 

_ does not demonstrate that the Board’s decision is erroneous. 
The Act is “not an effort to insure that labor could have in 
all situations the same kind and extent of impact that it could 


2 This Court’s discussion in Seafarers’ International Union v. 
N.L.R.B., 105 App. D.C. 211, 217, 265 F. 2d 585, 591 is plainly rele- 
vant here: 


No matter how great the pressure on a neutral employer may 
be when someone else’s. place of business is picketed, it is ¢s- 
sentially different from the pressure such a neutral feels when 
his own business is being picketed. This difference in pres- 
sure, between that which occurs, somewhat indirectly, when 
another employer’s premises are picketed, and that which 
occurs when a neutral employer’s own premises are picketed, 
is the rationale which must govern the interpretation of Sec- 
tion 8(b)(4). 
Tree Fruits allows certain consumer picketing, despite its geographical 
location, because the appeal of such picketing has been effectively con- 
fined to the subject of the primary dispute.. In the instant case, we sub- 
mit, the neutral employers are subjected to all the secondary pressures, of 
the sort this Court was referring to in the Seafarers’ case, generally cre- 
ated by picketing at their own premises. 
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obtain in some cases .. .” Grain Elevator, Flour & Feed Mill 
Workers, etc., Local 418 v. N.L.R.B., __US. App. D.C. __, 
__, 376 F. 2d 774, 779, cert. denied, 389 U.S. 932. 


On the contrary, the Board’s decision simply reflects the 
fact that the Congressional prohibition against secondary boy- 
cotts does not contain a precise catalogue of prohibited tac- 
tics. The same union tactics which amount to proscribed coer- 
cion because of the surrounding circumstances in one case 
need not constitute proscribed coercion in another case where 
the surrounding circumstances are different. For example, the 
Board’s decision to treat picketing at a common situs with 
less latitude than picketing at a location occupied solely by 
the primary employer has been authoritatively approved. Lo- 
cal 761, IUE v. N.L.R.B., 366 U.S. 667, 679 and cases cited 
at 677. It is a fact that such a decision bears more heavily 
upon unions in the construction industry, where employers 
typically work at a common situs. But this fact has never 
been considered a valid defense, since the Board’s treatment 
of a common situs case sensibly accommodates the relevant 
Congressional objectives. As this Court has already explained: 

We also realize the difficulty the building crafts have 
with the secondary boycott provisions of the Labor- 
Management Relations Act, but this court is not the 
forum in which to seek relief from what the union 
characterizes as ‘the shackles’ of this statute. Local 
No. 5, United Ass‘’r, etc. v. N.L.R.B., 116 U.S. App. 
D.C. 100, 104, 321 F. 2d 366, 370 (C.A. D.C.), 
cert. denied, 375 U.S. 921. 


By the same token, we submit, the Board’s instant deci- 
sion should not be disturbed merely because it will bear more 
heavily upon some unions than others. Nothing in the Su- 
preme Court’s Tree Fruits decision suggests that such a result 
is improper. On the contrary, Tree Fruits contemplates that 
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consumer picketing will be subject to the Act’s prohibition 
whenever, as here, the picketing “is employed to persuade 
customers not to trade at all with the secondary employer.” 
377 US. at 72. 


Nor is the Board’s instant decision inconsistent in any 
way with N.L.R.B. v. Servette, 377 U.S. 46 or American Fed- 
eration of Television & Radio Artists (Great Western Broad- 
casting Co.), 150 NLRB 467, aff'd, 356 F. 2d 434 (C.A. 9), 
cert. denied, 384 U.S. 1002. Those cases involve interpreta- 
tion of the terms appearing in Section 8(b)(4) and its “public- 
ity” proviso, not an analysis of the scope of immunity for sec- 
ondary consumer picketing delineated in Tree Fruits. What- 
ever the term “product” as it appears in the Act might mean, 
the Supreme Court’s references to “struck products” in Tree 
Fruits need not have an identical connotation. 


In Servette and Great Western, the Board with subsequent 
judicial approval, held that the terms “product” and “pro- 
ducer” appearing in Section 8(b)(4) had a very broad reach, 
so that anyone who enhanced the economic value of the prod- 
uct ultimately sold or consumed was a “producer” of that 
“product”. Accordingly, a wholesale distributor and a tele- 
vision advertiser were both deemed “producers” for purposes 
of Section 8(b)(4): i.e., the Act’s prohibition applied to union 
conduct designed to cause other employers to boycott them. 
That being so, the publicity proviso protected handbilling of 
stores which carried the products advertised over the struck 
television station and the products distributed by the struck 
distributor.* Thus, petitioner simply misstates the case in 


3 The proviso immunizes “publicity, other than picketing, for the 
purpose of truthfully advising the public . . . that a product or products 
are produced by an employer with whom the labor organization has a 
primary dispute and are distributed by another employer . . . [absent 
certain effects].” 
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suggesting (Br. 12) that the Board treats the terms “product” 
or “producer” differently for purposes of Section 8(b)(4)’s 
prohibition than it does when the Section 8(b)(4) publicity 
proviso is involved.* 


Rather, the real thrust of petitioner’s argument is that the 
broad definition of the term “product” sanctioned in Servette 
and Great Western must be automatically applied to the fol- 
Jowing-the-struck-product doctrine discussed in Tree Fruits. 
But the law of secondary boycotts has not countenanced the 
decision of cases by such a doctrinaire reliance upon labels. 
See, eg., United Steelworkers of America, etc., Local 4203 v. 
N_L.R.B., 111 U.S. App. D.C. 60, 63, 294 F. 2d 256, 259. 
The draftsmen of the Act and the Supreme Court in Tree Fruits 
had quite different problems in mind when they used the term 
“product.” We have already shown that the language and ra- 
tionale of the Tree Fruits decision itself militate against allow- 
ing secondary consumer picketing in the circumstances of this 
case, supra, pp. 10-17. That being so, the Board was not re- 
quired to legitimize the picketing in deference to an argument 
which asserts no more than that a product is a product is a 
product. 


coverage (see Tree Fruits, 377 
the Section 8(b)(4) prohibition; 
may lose the protection of the pi 
tral employees. 
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I. NOTHING IN THE US. CONSTITUTION PROHIBITS 
ENFORCEMENT OF THE BOARD’S INSTANT DECI- 
SION AND ORDER 


Petitioner errs in contending that Section 8(b)(4), as ap- 
plied in this case, infringes upon the free speech guarantees of 
the First Amendment. This Court and the Supreme Court 
have already heard and rejected the argument that peaceful 
picketing must be immune from any legislative ban: 


The Supreme Court has been careful to protect the 
area provided by Congress for peaceful picketing 
against unconstitutional encroachment .... But 
conduct, including picketing, that is calculated to 
produce the secondary pressures forbidden by Sec- 
tion 8(b)(4) is not protected by the First Amend- 
ment. International Bhd. of Elec. Workers, etc. v. 
N.L.R.B., 341 U.S. 694, 71 S. Ct. 954, 95 L. Ed. 
1299 (1951); and see Truck Drivers and Helpers 
Local 728, etc. v. N.L.R.B., 101 U.S. App. D.C. 420, 
249 F. 2d 512 (1957), cert. denied, 355 U.S. 958, 
78 S. Ct. 543, 2 L. Ed. 2d 533 (1958). 


National Maritime Union of America v. N.L.R.B., 120 App. 
D.C. 299, 308, 346 F. 2d 411, 420, cert. denied, 382 U.S. 840. 


To avoid the impact of these rulings, petitioner empha- 
sizes that the instant case involves consumer picketing, whereas 
the cited cases involved “picketing . . . used to instigate mass 
action by organized employees” (Br. 16). But this is a distinc- 
tion without a difference, so far as the First Amendment is 
concerned. Even peaceful picketing aimed solely at inducing 
a response from consumers is subject to Congressional regula- 
tion, at least where — as here — the statutory prohibition is 
confined to deal with the isolated evils which flow from such 
picketing. Tree Fruits, supra; Hughes v. Superior Court, 339 
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U.S. 460; Bedding, Curtain & Drapery Workers Union, Local 
140, etc. v. N.L.R.B., __ F. 2d __, 67 LRRM 2392, 2397 
(C.A. 2); Burr and Perfection Mattress & Spring Co. v. N.L.R.B., 
321 F. 2d 612, 621 (C.A. 5). 


Thus, in Hughes, a group of pickets peacefully patrolled 
the premises of a store owned by Lucky Stores, Inc., to com- 
pel the employer (Lucky) to hire Negro clerks on a propor- 
tional basis in relation to the number of Negro customers. The 
picket signs read: “Lucky Won’t Hire Negro Clerks in Propor- 
tion to Negro Trade — Don’t Patronize.” The picketing was 
peaceful and orderly; the pickets did not prevent customers 
or employees of Lucky from going to and from the store; and 
the picketing was unaccompanied by threats, misrepresenta- 
tion, or intimidation. Nor was there a finding that the picket- 
ing in any way affected Lucky’s business. The California Su- 
preme Court nevertheless upheld an injunction against the pick- 
eting on the ground that the objective of the picketing was con- 
trary to declared state policy against discrimination in hiring 
(32 Cal. 2d 850, 198 P. 2d 885). It did so over the dissent of 
Justice Traynor, who contended that, since the picketing did 
not possess “signal” aspects, it could not constitutionally be 
enjoined (32 Cal. 2d 871, 198 P. 2d 897). The United States 
Supreme Court affirmed the California court, holding that the 
picketing was validly enjoined, for “The Constitution does not 
demand that the element of communication in picketing pre- 
vail over the mischief furthered by its use in these situations,” 
i.e., to compel employment on the basis of racial grounds 
(339 U.S. 460, 464). 


The Court — speaking about the kind of consumer pick- 
eting there involved and not merely about picketing which is 
a signal to employees — explained (339 U.S. 464-465): 

But while picketing is a mode of communication it 
is inseparably something more and different. Indus- 
trial picketing “is more than free speech, since it 
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involves patrol of a particular locality and since the 
very presence of a picket line may induce action of 
one kind or another, quite irrespective of the nature 
of the ideas which are being disseminated” . . . . 
Publication in a newspaper, or by distribution of 
circulars, may convey the same information or make 
the same charge as do those patrolling a picket line. 
But the very purpose of a picket line is to exert in- 
fluences, and it produces consequences, different 
from other modes of communication. The loyalties 
and responses evoked and exacted by picket lines 
are unlike those flowing from appeals by printed 


word * * * 


Accordingly, the Court concluded, “picketing, not being the 
equivalent of speech as a matter of fact, is not its inevitable 
legal equivalent. Picketing is not beyond the control of a 
State if the manner in which picketing is conducted or the 
purpose which it seeks to effectuate gives ground for its dis- 
allowance” (Id. at 465-466). In short, Hughes demonstrates 
that peaceful picketing in furtherance of an illegal objective 
may be constitutionally barred even though it is not a “signal” 
to employee action, but seeks to attain its objective merely 
through an appeal to consumers not to patronize. 


The same principles apply here. Congress has decided 
that the secondary boycott, as defined in Section 8(b)(4) of 
the Act, constitutes a substantive evil which, unless checked, 
would unduly enlarge the area of labor disputes and disrupt 
the free flow of commerce. A ban on picketing designed to 
achieve such results is accordingly within the legislature’s power 
to enact: 


The substantive evil condemned by Congress in 
$ 8(b)(4) is the secondary boycott and we have re- 
cently recognized the constitutional right of states 
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to proscribe picketing in furtherance of comparably 
unlawful objectives. There is no reason why Con- 
gress may not do likewise. IBEW, Local 501 
(Langer) v. N.L.R.B., 341 U.S. 694, 705° 
Finally, Tree Fruits itself disposes of petitioner’s attempt 
to remove all consumer picketing from the scope of Congres- 
sional power. Manifest throughout the Supreme Court’s deci- 
sion in that case is a concern to avoid interpreting Section 
8(b)(4) in a manner that might conflict with the First Amend- 
ment. Reading the legislative history with this “principle of 
interpretation” (377 U.S. at 63) in mind, the Court concluded 
that Congress had legislated selectively against secondary con- 
sumer picketing. “All that the legislative history shows in the 
way of an ‘isolated evil’ believed to require proscription of 
peaceful consumer picketing at secondary sites, was its use 
to persuade the customers of the secondary employer to cease 
trading with him in order to force him to cease dealing with 
or to put pressure upon, the primary employer.” (Id. at 63). 
Although the picketing involved in the Tree Fruits case 
itself was found not to be “attended by the abuses at which 
the statute was directed” (Id. at 64), it would strain credulity 
to assume that the picketing which was reached by the Act 
remains privileged by the First Amendment. The Supreme 
Court would hardly have taken such pains to explain the dif- 
ference between picketing which induces the public to with- 
hold its patronage from the secondary employer and picketing 
which only seeks a boycott of the primary employer’s goods, 


5 Although the picketing in IBEW, Local 501 was aimed at em- 
ployees rather than consumers, the Supreme Court’s rationale does not 
attribute significance to this fact. On the contrary, the Court cited 
Hughes — a consumer picketing case — in support of its result (341 
US. at 705, n. 10). 
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if both forms of picketing are beyond the reach of the Act. 

In any event, by interpreting the statutory ban against 
consumer picketing as it did, the Court made it clear that the 
Act prohibits peaceful consumer picketing only in a selective 
manner, pursuant to a Congressional intention to curb an iso- 
lated evil. Under traditional doctrine, therefore, this prohibi- 
tion is not unconstitutional. Bedding Workers, Local 140, 
supra.® 


Il. THE UNION’S HANDBILLS CONSTITUTED THREATS, 
COERCION AND RESTRAINT WITHIN THE MEANING 
OF SECTION &(b)(4)(i)(B) OF THE ACT AND WERE 
NOT EXEMPTED FROM THE REACH OF THAT SEC- 
TION BY THE PUBLICITY PROVISO 


The handbills which the Union distributed at the Inter- 
national Market Place asked the public in haec verba to with- 
draw their patronage entirely from establishments which con- 
tinued to advertise in the struck Waikiki Beach Press. As 
our previous discussion of Tree Fruits demonstrates (supra, 
pp- 10-12), this is precisely the sort of appeal which falls 
within the proscription of Section 8(b)(4)(ii)(B) of the Act. 
See American Federation of Television & Radio Artists 
(Great Western Broadcasting Corp.), 150 NLRB 467, 468- 
471, aff'd, 356 F. 2d 434 (C.A. 9), cert. denied, 384 U.S. 1002. 
However, the second proviso to Section 8(b) (4) exempts: 


© Three Supreme Court justices were unable to find in Section 
8(b)(4)(B) the distinction articulated by the majority in Tree Fruits. 
Accordingly, they would have reached the constitutional issue. Of the 
three, two (Justices Harlan and Stewart) considered a ban on all sec- 
ondary consumer picketing during labor disputes “invulnerable to con- 
stitutional attack” (377 US. 93-94). Mr. Justice Black expressed the 
view that such a broad ban was improper (377 U.S. 76-80). 
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publicity, other than picketing, for the purpose of 
truthfully advising the public . . . that a product or 
products are produced by an employer with whom 
the labor organization has a primary dispute and 
are distributed by another employer . . . . [empha- 
sis added] 


The Union contends that its handbills were entitled to the pro- 
tection of this proviso, and hence their distribution did not 
violate Section 8(b)(4)(ii)(B). The Board concluded otherwise 
because it found that the handbills were not “for the purpose 
of truthfully advising the public,” as required by the proviso. 
Thus, the handbills contained the statement: “This establish- 
ment . . . sells products and services which are advertised in 
the struck Press Newspapers” (J.A- 14; 57). As to some of 
the stores and restaurants in the Market Place, this statement 
was true; as to others, however, it was not (J.A. 22, 39-40). 
Yet the handbills failed to name or otherwise explain to which 
stores and restaurants the term “this establishment” referred 
(J.A. 14; 57). Nor was this defect cured, as the Union asserts 
(Br. 17-18), because the handbills were distributed only in 
close proximity to Pex of Hawaii and the Colonel’s Plantation 
Steak House (Don the Beachcomber’s), two establishments 
which did advertise in the Waikiki Beach Press. The points of 
distribution were in similarly close proximity to the main en- 
trance to the International Market Place. Indeed, a large sign 
identifying the premises as the “International Market Place” 
extended along the full length of that entranceway and far 
overshadowed any signs identifying Pex of Hawaii and the 
Colonel’s Plantation (G.C. Exhibit 5).’ Thus, persons receiv- 
ing the handbills were hardly likely to conclude that the 


7 G.C. Exhibit 5, a photograph of the entrance to the International 
Market Place, was not included in the Joint Appendix because it was dif- 
ficult to duplicate. However, the Board has moved to lodge this exhibit with 
the Court so that it will be available for the Court’s inspection. 
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reference to “this establishment” pertained only to Pex of 
Hawaii and the Colonel’s Plantation, as the Union contends. 
Instead, as the Board found, the public would read the hand- 
bills as stating that all stores and restaurants in the Market 
Place were advertisers in the struck newspapers. Since this 
was not true, the Board was justified in concluding that the 
handbills were not entitled to the protection of the publicity 
proviso. 

When this issue was before the Board, the Board was pre- 
sented with two conflicting inferences to be drawn from the 
facts: the first, urged by the General Counsel and adopted by 
the Trial Examiner, was that the handbills directed public at- 
tention to all the stores and restaurants located within the In- 
ternational Market Place; the second, urged by the Union, was 
that the handbills referred only to the establishments in the 
Market Place which actually advertised in the Waikiki Beach 
Press. As we have shown, the Board made a reasonable choice 
between these inferences. Universal Camera Corp. v. N.L.R.B., 
340 U.S. 474. However, now, in a footnote, petitioner’s brief 
to the Court suggests a new argument (Br. 18, n. 7). Apparent- 
ly, petitioner now would urge — for the first time — that the 
handbills were intended to refer to the International Market 
Place and that, if the Market Place itself was an advertiser, all 
the retailers located within that shopping complex could law- 
fully be subjected to the Union’s publicity efforts. As this was 
not urged to the Board, the Board did not reach it and Section 
10(e) of the Act precludes the Union from raising it now. 
Dallas General Drivers, Local 745, etc. v. N.L.R.B., __ U.S. 
App. D.C. __, __F. 2d __, 67 LRRM 2370, 2371-2372 (Nos. 
20,565 and 20,613, decided January 23, 1968). 


Petitioner also urges another defense which is barred by 
Section 10(e). Thus, petitioner seeks to advance the alterna- 
tive claim that even if its handbills were untruthful, they ought 
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to be accorded the protection of the proviso. In petitioner’s 
view, a substantial departure from the truth should be insuffi- 
cient unless the union is also shown to have acted with an in- 
tent to deceive or a reckless disregard for the truth. However, 
although petitioner took exception to the Trial Examiner’s 
conclusion that the handbills were not entitled to the protec- 
tion of the proviso, the stated basis for the exception was 
simply the Examiner’s asserted error in finding that the hand- 
bills were misleading ® This, we submit, was not adequate 
notice to the Board that the Union intended to press the 
specific issue it now raises. N.L.R.B. v. Seven-Up Bottling Co., 
344 U.S. 344, 350. Indeed, that issue involves questions not 
considered by the Board, such as whether the word “truth- 
fully” in the proviso can be interpreted in the manner the 
Union suggests in its brief, and, if so, whether the Union acted 
deceitfully or recklessly in distributing the untruthful handbills. 
The Board’s position on these questions is an appropriate if 
not indispensable basis for judicial review of the issue sought 
to be raised. Accordingly, Section 10(e) makes presentation 
of that issue to the Board a prerequisite to judicial review. 
Marshall Field v. N.L.R.B., 318 U.S. 253, 256. See N.L.R.B. 
v. Ochoa Fertilizer Corp., 368 US. 318, 322. 


Petitioner cannot remove the bar of Section 10(e) by as- 
serting that it is raising constitutional questions (see infra, 
pp- 31-34), and that it would have been futile to argue these 
matters before the Board. Concededly, the “Board’s position 
has always been that it must assume the constitutionality of 


8 The bases for petitioner’s exceptions to the Trial Examiner’s de- 
cision were not set forth in the document titled Exceptions to Trial 
Examiner’s Decision (J.A. 29), but in a supporting brief filed with the 
Board. We have moved to lodge that brief with the Court so that it will 
be available for the Court’s information and inspection. The discussion 
with respect to the handbilling violation is contained on page 6 therein. 


29 


the Act which it is called upon to administer.” Amalgamated 
Lithographers of America, Local No. 17, 130 NLRB 985, 
991. But this does not mean that where, as here, constitu- 
tional considerations are urged in support of a particular in- 
terpretation of a section of the Act, the Board will ignore 
those considerations and that they can therefore be urged 

de novo on appellate review. 


Even if petitioner were entitled to raise the issue on 
appellate review, its contentions are without merit. Thus, 
the sole authority cited in support for the view offered by 
petitioner is the Board’s decision in International Brother- 
hood of Teamsters, etc. Local 537 (Lohman Sales Co.), 132 
NLRB 901, 905-906. But that case does not stand for the 
proposition asserted by petitioner. As shown by the excerpt 
quoted in petitioner’s brief (pp. 18-19), Lohman was a case 


in which the Board found the handbill’s representation to be 
“substantially accurate”. Moreover, upon notice from the 
store, the union in that case promptly amended its handbill 
to cure the ambiguity there involved. Accordingly, the 
Board found the publicity proviso applicable in Lohman be- 
cause there was neither an “intent to deceive” nor a “sub- 
stantial departure from fact.” 


Nor is there anything in the statute or its legislative his- 
tory to suggest that untruthful appeals should be permitted 
if published in good faith or with ignorance of their discrep- 
ancy. On the contrary, the legislative history shows only that 
the proponents of the publicity proviso sought to protect cer- 
tain “truthful appeals to consumers.” II Legislative History 
of the Labor Management Relations and Disclosure Act of 
1959, pp. 1382-83 (G.P.0., 1959). See generally Tree Fruits, 
supra, 377 U.S. at 64-70, 84-92. 


Petitioner also misreads Lohman (and Servette, supra, 
377 U.S. 46) in arguing (Br. 20) that the facts in those cases 
are “materially indistinguishable” from the facts in the case 
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at bar. The Board acted reasonably in treating the Lohman 
and Servette handbills as truthful while declining to accord 
such a status to the handbills in this case. Thus, in the cited 
cases, all of the handbilled neutral stores did — as the hand- 
bills claimed — purchase blacklisted products from the primary 
employer. The question presented was whether the handbills 
should be deemed untruthful because the stores also pur- 
chased some of the listed items from other employers. The 
Board answered that question in the negative and the Board’s 
judgment was surely a reasonable one. The departure from 
the truth in Servette and Lohman could be viewed as insub- 
stantial because, since the stores there did indeed carry some 
of the struck products listed in the handbills, the union was 
entitled not only to handbill the stores, but also to appeal to 
the public in its handbills to withdraw all patronage from 
those stores. Local 662, Radio and Television Engineers, 133 
NLRB 1698, 1705. In other words, since lawful handbilling 
may request a total consumer boycott, any inaccuracy in the 
handbills in Lohman and Servette would not have enlarged the 
scope of their allowable economic effect. 


In the instant case, however, the Union’s handbills ad- 
vised the public that all the stores and restaurants in the In- 
ternational Market Place advertised in the struck newspapers, 
although, in fact, many did not. This constituted a much 
more significant departure from truth than in Lohman, inas- 
much as the publicity proviso does not protect a union’s dis- 
tribution of handbills which ask the public not to patronize 
stores and restaurants which do no business at all with a struck 
employer. Thus, unlike Lohman, the misleading handbills 
here could be expected to inflict serious economic injury on 
neutral employers (the non-advertising shops) who would suf- 
fer no injury whatsoever had the handbills been truthful. Ac- 
cordingly, the Board was entitled to conclude that the 
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misrepresentation in the handbills in this case was far more 
substantial and of greater consequence than the inaccuracies 
in the Lohman handbills. 


Finally, citing New York Times v. Sullivan, 376 U.S. 254 
and Linn v. Plant Guard Workers, 383 U.S. 53, petitioner urges 
the Court to promulgate a rule incorporating an “‘actual mal- 
ice” test into the Act’s publicity proviso as an exercise of “Ju- 
dicial creativity” (Br. 21). But those cases do not demonstrate 
that the terms of the proviso would appropriately bear such a 
construction; nor do they show that application of an “actual 
malice” test is required by force of the U.S. Constitution. As 
we now demonstrate, the Board was entitled to read the stat- 
ute requiring “truthful” appeals as it was written, and Con- 
gress was entitled to enact it that way. 


What we have already shown, supra, pp. 21-25, respecting 
the constitutionality of the Act’s partial ban on secondary con- 
sumer picketing goes far toward establishing the propriety of 
a partial ban on secondary consumer handbilling. For as shown 
even by the cases cited by petitioner,’ the distribution of hand- 
bills on public streets has never been considered an activity 
wholly immune from legislative regulation. While the Supreme 
Court found the comprehensive bans against handbilling in the 
cited cases invalid, it repeatedly emphasized the existence of a 
valid legislative power to regulate handbilling where the regula- 
tion was calculated to avoid a serious imminent danger and was 
appropriately delimited to accomplishing that purpose. Thorn- 
hill, supra, 310 U.S. at 105; Schneider, supra, 308 U.S. at 160- 
165; Talley, supra, 362 US. at 64. 


9 See, e.g., Lovell v. Griffin, 303 U.S. 444; Schneider v. State, 308 
U.S. 147; Thornhill v. Alabama, 310 U.S. 88; Talley v. California, 362 
US. 60. 
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The legislative history summarized in Tree Fruits itself 
demonstrates that Congress acted with the requisite specificity 
and care, and that its ban is appropriately limited to the kind 
of handbilling productive of consequences which federal labor 
policy might well view as undesirable. Thus, the prohibition 
applies only to coercive conduct (including some picketing, 
handbilling and other activities) whose object is to force a 
neutral employer to cease doing business with another em- 
ployer (eg., an effort to enlist a general consumer boycott 
against the neutral); and even then the proviso permits such 
conduct if it consists solely of truthful publicity and does not 
induce work stoppages by neutral employees. This is a far 
cry from the simple, comprehensive, total, general bans held 
invalid in Lovell, supra and other cases. 


New York Times v. Sullivan, supra, is not in point here. 


In that case, the Supreme Court was required to determine 
the impact of the First Amendment’s guarantees upon a state’s 
power to award damages in a defamation suit. The major 
considerations which led the Court to require an “actual mal- 
ice” test in that case are all lacking here. First, in New York 
Times, the disputed “speech” involved consisted of a news- 
paper advertisement which the Court characterized as “an ex- 
pression of grievance and protest on one of the major public 
issues of our time. . .” (376 U.S. at 271) and the plaintiff was 
a public official whose success in litigation would necessarily 
tend to infringe upon the “profound national commitment” 
to “uninhibited, robust and wide-open . . - debate on public 
issues” (Id. at 270). Second, the sanction invoked in New York 
Times consisted of a substantial money award for damages. 
The prospect of such a consequence would naturally cast, 
upon other speakers, a “pall of fear” in which free speech 
could hardly be expected to survive (Id. at 278). In the case 
at bar, the Board’s order contains no penalty at all but mere- 
ly directs the Union, in effect, not to distribute any more 
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untruthful handbills. Hence, no sweeping inhibitory effect 
upon any communication can be imputed to the Board’s 
order, let alone communication involving criticism of public 
officials. 


Linn v. Plant Guards, supra, was a pre-emption case. The 
question posed required an accommodation of the state power 
to award remedies in a defamation case with the federal inter- 
est in uniform regulation of labor relations. Congress had not 
furnished “‘precise guidance” in the Act with respect to the 
question whether states would be permitted to grant relief 
when the defamatory remarks grew out of a labor dispute 
(383 U.S. at 58). The Court concluded that state concern 
with redressing malicious libel was so compelling, and, if prop- 
erly limited, so unlikely to interfere with Board jurisdiction, 
that pre-emption of state power was not required. In articu- 
lating the limits of legitimate state power, however, the Court 


explained that the “actual malice” test of New York Times v. 
Sullivan, supra, was a prerequisite. Hence, the Court limited 
the availability of state remedies for libel to those instances in 
which the complainant can show that the defamatory state- 
ments were circulated with malice and caused him damage. 


Obviously, the instant case presents no comparable occa- 
sion for “judicial creativity.” This is not a pre-emption case. 
The question posed does not, therefore, arise in that “penum- 
bral area” which Congress deliberately left to the judicial proc- 
ess for clarification. Weber v. Anheuser-Busch, Inc., 348 U.S. 
468. See I.A.M. v. Gonzalez, 356 U.S. 617, 619: “. . . the 
statutory implications concerning what has been taken from 
the States and what has been left to them are of a Delphic 
nature, to be translated into concreteness by the process of 
litigating elucidation.” Accord: San Diego Bldg. Trades Coun- 
cil v. Garmon, 359 U.S. 236, 239-241. On the contrary, the 
basis for the Board’s finding of violation here consists of a 
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deliberate Congressional determination to fashion a concrete 
and specific rule of law. See Tree Fruits, supra, for a sum- 

mary of the debates and compromises which culminated in 

the legislative enactment here involved. 


Nor does petitioner materially enlarge the area for judi- 
cial amendment of that enactment by challenging the Act’s 
constitutionality. In Linn, the Supreme Court made it clear 
that it was adopting the “‘actual malice” test of New York 
Times v. Sullivan, supra, only by analogy, in order to fashion 
an appropriate pre-emption design, and not because of any 
“constitutional compulsion.” 383 US. at 65. Accordingly, 
nothing in Linn would support a contention that the Act’s 
publicity proviso would fail to pass muster under the First 
Amendment unless an “actual malice” test were judicially 
engrafted. 


10 tp any event, the difference between the rule applied by the 
Board and the rule proposed by petitioner seems elusive in the context 
of such administrative proceedings. Even petitioner would concede that 
a union can be barred under the Act from further untruthful handbilling 
after it is shown that 2 statement was made “with knowledge that it was 
false” (Br. 21). But Board orders in this area operate only prospectively 
and impose no penalties for any prior acts. Hence, if the Board’s deci- 
sion iteelf establishes that handbills were untruthful, and this finding sur- 
vives judicial review, the respondent union will always have “knowledge” 
of the falsity before embarking upon any publication punishable by con- 
tempt or other penalties. 
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CONCLUSION F 


For the reasons stated above, we respectfully. submit 
that the petition to review should be denied and that the 
Board’s order should be enforced in full. 
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I. The Picketing Did Not “Threaten. Coerce or Restrain” 


The Board agrees that the ‘‘struck ‘product’ in this case 
consisted of advertising.’? The Board agrees further that 
the consumer picketing herein followed that struck prod- 
uct. (Bd. br. p. 13) In Labor Board v. Fruit and Vege- 
table Packers Local 760 (Tree Fruits), 377 U.S. 58, the 
Supreme Court held that a union was permitted to follow 
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a struck product to the establishment of a secondary em- 
ployer and there induce customers not to buy the struck 
product. In order to sustain its order, therefore, the Board 
must establish some meaningful distinction between this 
case and Tree Fruits. 


The Board’s essential position is that Tree Fruits should 
be limited to its own facts. It utilizes two rhetorical de- 
vices to render this result palatable to the Court. One is to 
create the illusion that Tree Fruits merely established a 
“¢defense’”’ (Bd. br. pp. 11, 12. 13, 14, 16): an ‘“‘exemption”’ 
(Bd. br. p. 12) or a ‘‘limited privilege’? (Bd. br. p. 15). 
The second is to rewrite history so as to make it appear 
that the activity which was held to be lawful in Tree Fruits 
is somehow sui generis, and that the Supreme Court’s 
decision in Tree Fruits is a ‘‘derelict on the waters of 
the law’’! of secondary boycotts. The Board begins with 
a statement of the purpose of §8(b) (4) taken from Labor 
Board v. Denver Building and Construction Trades Council, 
341 U.S. 675 and this Court’s decision in National Mari- 
time Union, and states that ‘‘at first view’’ the principles 
there established would justify the finding of a violation 
on the facts of this case. (Bd. br. pp. 10-11). But those 
decisions involved inducement of employees, a form of con- 
duct dealt with in the 1947 Act, which did not deal with 
picketing directed at consumers. Despite the broad lan- 
guage in Denver Building which the Board quotes, it has 
always been accepted that ‘‘not all so-called secondary 
boycotts were outlawed by Section 8(b)(4)(A)”? (now 
8(b) (4) (B)), Electrical Workers v. Labor Board, 366 US. 
667, 672. The section ‘‘describes and condemns specific 
union conduct directed to specific objects ... employees must 
be induced to engage in a strike or concerted refusal; * * ° ”’ 
Id. at 672-673, quoting Carpenters Union v. Labor Board, 
357 U.S. 93, 98. This proposition was recognized by this 


1 Lambert v. California, 355 U.S. 225, 232 (Frankfurter, J., dissenting). 
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Court in the NMU case, in the paragraph immediately pre- 
ceding that quoted by the Board. 

Picketing directed at consumers was not one of the 
means prohibited by Section 8(b) (4): as it was enacted in 
1947. When Congress amended the Act in 1959, it did not 
change the structure of Section 8(b):(4): In order to estab- 
lish a violation there must still be a conjunction of illegal 
means and illegal objectives. What Congress did do was 
to expand the categories of forbidden means. Aside from 
other changes, it did so by adding what is now Section 
8(b) (4) (ii) ‘to threaten, coerce, or restrain any person 
engaged in commerce * * *.”? See Labor Board v. Servette, 
377 U.S. 46, 51-54. 


After the 1959 amendments were adopted, the Board was 
called upon to consider in the first instance whether picket- 
ing by a union addressed to consumers asking them to 
withhold their trade constitutes threats, coercion or re- 
straint within the meaning of 8(b) (4) (ii). The Board held 
that it unqualifiedly does so. The Board’s reasoning was 


based on an inference which it drew from the literal word- 
ing and legislative history of the publicity proviso to Sec- 
tion 8(b)(4). When this question of law came to the 
Supreme Court-in Tree Fruits, the Board’s position was 
rejected. The Court expressed in clearest terms the pre- 
mises from which courts must proceed in determining the 
legality of picketing under an Act of Congress: 


‘“Throughout the history of federal regulation of 
labor relations, Congress has consistently refused to 
prohibit peaceful picketing except where it is used as 
a means to achieve specific ends which experience has 
shown are undesirable. In the sensitive area of peace- 
ful picketing Congress has dealt explicitly with isolated 
evils which experience has established flow from such 
picketing. Labor Board v. Drivers Local Union, 362 
U.S. 274, 284. We have recognized this congressional 
practice and have not ascribed to Congress a purpose to 
outlaw peaceful picketing unless there is the clearest 


2120 U.S. App. D.C. 299, 305, 346 F. 2d 411, 417, cert. denied, 382 
US. 840. 
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indication in the legislative history, ibid., that Congress 
intended to do so as regards the particular ends of 
the picketing under review. Both the congressional 
policy and our adherence to this principle of interpre- 
tation reflect concern that a broad ban against peace- 
ful picketing might collide with the guarantees of the 
First Amendment.’’ 377 US. at 62-63. 


Accordingly, the Court examined the legislative history 
to determine whether it revealed with ‘‘requisite clarity’’ 
that Congress had any ‘‘concern with” picketing such as 
that in the case before it. The Court determined that 
it did not. 


‘©All that the legislative history shows in the way 
of an ‘isolated evil’ believed to require proscrip- 
tion of peaceful consumer picketing at secondary sites, 
was its use to persuade the customers of the secondary 
employer to cease trading with him in order to force 
him to cease dealing with, or to put pressure upon, 
the primary employer. ‘This narrow focus reflects 
the difference between such conduct, and peaceful pick- 
eting at the secondary site directed only at the struck 
product. In the latter case, the union’s appeal to 
the public is confined to its dispute with the primary 
employer, since the public is not asked to withhold its 
patronage from the secondary employer, but only to 
boycott the primary employer’s goods. On the other 
hand, a union appeal to the public at the secondary 
site not to trade at all with the secondary employer 
goes beyond the goods of the primary employer, and 
seeks the public’s assistance in forcing the secondary 
employer to cooperate with the union in its primary 
dispute.”? Id. at 63-64 (emphasis supplied) 

The Court thought it ‘‘especially significant”’ that no 
sponsor of the amendments to § 8(b) (4) ‘‘referred ‘to con- 
sumer picketing as making the amendments necessary.”’ 
Id. at 65. It categorically rejected the inference which 
the Board had drawn from the history of publicity proviso, 
id. at 69-71. The Court said: 

“Tn sum, the legislative history does not support the 


Board’s finding that Congress: meant to prohibit all 
consumer picketing at a secondary site, having de- 
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termined that such picketing necessarily threatened, 
coerced or restrained the secondary employer. Rather, 
the history shows that Congress was following its 
usual practice of legislating against peaceful picketing 
only to curb “‘isolated evils.’’ Id. at 71. 

In its brief, the Board ultimately appreciates that ‘‘the 
Court made it clear that the Act prohibits peaceful con- 
sumer picketing only in a selective manner, pursuant to 
a Congressional intention to curb an isolated evil.’’ (Bd. 
br. p. 25, see also id. at pp. 21, 24). This concession was 
compelled when the Board was faced with the same First 
Amendment problems which played such a major role in the 
Court’s decision. By contrast, the Board’s discussion of 
the statutory questions nowhere acknowledges that the 
test is whether the picketing is one of the ‘‘isolated evils’’ 
which Congress intended to curb. Nor, as we now show, 
does the Board’s attempt to distinguish the facts of this 
case from those of Tree Fruits take account of the con- 
siderations which were the basis of the Court’s holding 
that the picketing there was lawful. 


The Board says that picketing addressed to consumers 
compels them to ‘‘take sides,’ and that this possibly 
‘‘onpleasant’’ choice was more restrictive in this case 
than that which was available to prospective customers of 
Safeway in Tree Fruits (Bd. br. pp. 13-14). This argument 
has significant implications for the constitutional issues 
in this case, but we shall pass these momentarily; the 
immediate question is whether this argument can serve 
to distinguish the picketing here from that in Tree Fruits, 
for purposes of § 8(b)(4) (ii). It is plain that it cannot. 
As we have seen, that provision was designed to protect 
secondary employers from forms of -pressure not previ- 
ously covered by § 8(b) (4). Some Congressmen also showed 
concern for the primary employer, particularly in their 
discussion of §8(e)2 But we think that it can be stated 


3 See, for example the reference to ‘‘employer A’’, 8S. Rep. No. 187, 86th 
Cong. 79, quoted in National Woodwork Manufacturers Association v. N.LEB., 
386 U.8. 612, 635-636, n. 25. 
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categorically that solicitude for the conswmer—to relieve 
him of the necessity of making a free choice whether or 
not to deal with the secondary employer—played no role 
whatsoever in the enactment of the 1959 amendments. It 
is as if the Board were to argue that § 8(b)(4)(i) is de- 
signed to protect secondary employees from having to 
choose whether or not to respect a picket line. The picket- 
ing in this case cannot be identified as an ‘‘isolated evil’’ 
by introducing a novel factor, not mentioned by the Board 
in this or any other decision and wholly extraneous to the 
Congressional design. 


Nor can it be so regarded by adopting the reasoning 
of the Board’s decision—that the picketing would lead 
the picketed establishments to increase their advertising 
in the struck publications (J.-A. 38). In its brief, the 
Board defends this proposition by misstating our agrument, 
and then concentrating on that argument as revised rather 
than on attempting to rationalize what the Board had 
said. Our point is not simply that it would be ‘“‘reasonable 
—and of course, desirable for the Union*—if the retailer 
would stop advertising in the struck newspaper and in- 
crease advertising elsewere’’ (Bd. br. p. 16). It is rather 
that it would be utterly wnreasonable for the retailers to 
increase their advertising ‘‘in the struck newspaper’’ (Pet. 
br. p. 13, emphasis in original). Yet that unrealistic as- 
sumption is the only basis asserted in the Board’s de- 
cision for its determination that the appeal herein ‘‘con- 
stituted more than a following of the product in the 
Tree Fruits sense;’’? (J.A. 38). Thus, while such a con- 
clusion may have been justified on the facts of the cases 
cited at Bd. br. pp. 14-15, it is without rational basis 
here. 


The Board points out that an interpretation of § 8(b) (4) 
is not invalid ‘‘merely because it will bear more heavily 


4As Tree Fruits shows, conduct is not unlawful merely because it may pro- 
duce results which are ‘‘desirable for the Union.’’ 
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upon some unions than others’’ (Bd. br. p. 18), and that 
Tree Fruits is wholly consistent with that proposition. 
We agree. But the other side of the coin is that an au- 
thoritative interpretation of the Act may not be avoided 
merely because it will bear more heavily upon some em- 
ployers than others. Compare Labor Board v. Brown, 
380 U.S. 278, 283 with Labor Board v. Insurance Agents, 
361 US. 477, 497. Yet, this is precisely the reason why 
the Board refused to follow Tree Fruits in the present 
case. Section 8(b)\(4) states neutral principles govern- 
ing union behavior in that it prohibits the use of cer- 
tain means for certain objectives without a predetermi- 
nation as to what effect, if any, the law will have on 
particular parties in particular labor disputes. Thus, it 
cannot be said that consumer picketing which follows the 
product is lawful in a case where it affects only some 
of the business of the retailer but is unlawful where it 
affects his entire business, as long as ‘‘the appeal sueceeds”’ 
solely because ‘‘the public has diminished its purchases 
of the struck product.”? 377 U.S. at 72. 


Nor can the Board’s distinction be justified by the 
language from Tree Fruits on which the Board’s case 
ultimately rests: 


“On the other hand, when consumer picketing is em- 
ployed to persuade customers not to trade at all with 
the secondary employer, the latter stops buying the 
struck product, not because of a fall in demand, but in 
response to pressure designed to inflict injury on his 
business generally. In such case, the union does more 
than merely follow the struck product; it creates a 
separate dispute with the secondary employer.’’ 377 
US. at 72, quoted at Bd. br. pp. 12, 15-16. 


But it is entirely clear from the context of this and com- 
parable language that the Court did not intend thereby 
to prohibit picketing which did no more than follow the 
struck product, even if its consequence would be ‘‘to per- 
suade customers not to trade at all with the secondary 
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employer.”? For the Court made clear that the test of 
lawful consumer picketing was not its effect but its mes- 
sage, that is, whether it was confined to the struck product. 


‘When consumer picketing is employed only to per- 
suade customers not to buy the struck product, the 
union’s appeal is closely confined to the primary dis- 
pute. The site of the appeal is expanded to include 
the premises of the secondary employer, but if the 
appeal succeeds, the secondary employers’ purchases 
from the struck firms are decreased only because the 
public has diminished its purchases of the struck 
product.’”? (Id. at 72, emphasis supplied). 


The underscored portion of the opinion, elided in the quo- 
tation at Bd. br. pp. 15-16, is highly relevant, for it demon- 
strates that the Court was distinguishing between appeals 
which were confined to the primary dispute and those which 
sought to enmesh the secondary employer in a wholly 
separate dispute. 


The same point is made also in the passage quoted at 
p. 4, supra. The Court there emphasized the ‘‘differ- 
ences”? between “‘peaceful picketing at the secondary site 
directed only at the struck product” and ‘‘a union appeal 
to the public at the secondary site not to trade at all 
with the secondary employer . . .” id. at 63.. The Court 
thus clarified whatever ambiguity there might have been 
in the language on which the Board seizes, had that lan- 
guage stood alone. Finally, the Board’s position is shown 
to be wholly without merit by what the Supreme Court 
itself characterized as the holding of the case: 


‘We come then to the question whether the picketing 
in this case, confined as it was to persuading cus- 
tomers to cease buying the product of the primary 
employer, falls within the area of secondary consumer 
picketing which Congress did clearly indicate its in- 
tention to prohibit under § $(b)-(4) (a1). We hold that 
it did not fall within that area, and therefore did 
ee coerce, or restrain’ Safeway... .” Id. 
at 71. . . 
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There is not a word or a phrase which limits this holding 
because, as it happened, Safeway did not deal exclusively 
in the struck apples. The holding was that consumer 
picketing confined to the struck product does not ‘threaten, 
coerce or restrain’’ the secondary employer. That holding 
controls this case. 


The Board says five times that Tree Fruits creates a 
defense; but the word ‘‘defense’’ does not appear in the 
Court’s opinion. The Board says further that Tree Fruits 
merely grants an ‘‘exemption’’ and ‘‘a limited privilege’; 
but the Court held that it was defining the extent of a 
prohibition. That holding was based on the Court’s read- 
ing of the legislative history in the perspective of estab- 
lished judicial principles of construction, giving proper 
weight to ‘‘the concern that a broad ban against picketing 
might collide with the First Amendment.’’ 377 US. at 
63. Rejecting the Board’s position, the Court concluded 
that peaceful consumer picketing is lawful unless it is 
an ‘‘isolated evil’? about which Congress clearly demon- 


strated special concern. We regard Tree Fruits to be a 
considered decision of the Supreme Court which authori- 
tatively establishes that the ‘‘isolated evil’? prohibited by 
§ 8(b) (4) (ii) is union consumer picketing which ‘‘does more 
than merely follow the struck product”’, Tree Fruits, 377 
U.S. at 72. In the Board’s view, however, the ‘‘isolated 
evil’? is the decision in Tree Fruits. 


IL. The Distribution of Leaflets Was Protected by the 
“Publicity” Proviso. 


The short answer to the Board’s charge that the union 
violated the Act by distributing the leaflets is that the 
message of the leaflets was truthful. The leaflets re- 
quested customers “DO NOT PATRONIZE THIS ES- 
TABLISHMENT’’. They went on to state that ‘‘This 
establishment is helping to break the Printers’ strike. It 
sells products and services which are advertised in the 
struck Press newspapers.’’ (J.-A. 57). The language 
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throughout was in the singular. The leaflets were dis- 
tributed exclusively in front of two establishments, both 
of which did advertise in the struck Press newspapers. 
Thus, the message of the leaflets was entirely accurate. 


Nevertheless, the Board said, ‘‘the reference clearly was 
to all the shops in International Market Place, both ad- 
vertisers and nonadvertisers.”? (JA. 39, emphasis sup- 
plied). In its brief, the Board attempts to bring this 
interpretation within Universal Camera Corp. v. Labor 
Board, 340 U.S. 474 as a choice between “‘two conflicting 
inferences to be drawn from the facts.’’ (Bd. br. pp. 26-27). 
The discussion of this issue in the Decision is very brief 
and contains nothing which purports to draw any in- 
ference (J.-A. 39-40). Even the most generous obeisance 
to Board ‘‘expertise’’ will not preserve such @ gross 
distortion of clear language from judicial review. What 
Chief Judge Prettyman wrote on a similar occasion is 
entirely apposite here. ‘‘An erroneous impression of plain 
terms does not change the meaning of the plain terms.”’ 


Honolulu Star Bulletin, Ltd. v. NLR.B., 107 US. App. 
D.C. 58, 61, 274 F. 2d 567, 570% 


The leaflets were protected because they were true. But 
they were protected also because the Board was wrong 
in its implicit assumption that the leaflets could lose their 
protection by ‘‘not specifying the advertisers,’’ that is, 
by not excluding the possibility that the consumer did 
identify the wrong target. The Board’s own decision fore- 
closes such a rigid standard of truth. Pet. Br. pp. 18-21. 
The Board’s major response is that this contention is 
foreclosed because it was not raised in exceptions to the 
trial examiner’s decision or the accompanying brief (Bd. 
Br. pp. 27-29). While the Board is correct in stating that 


SJudge Prettyman continued: ‘¢Parthermore, assumptions that employees 
will not understand a lawful contract cannot be a basis for holding the con: 
tract illegal’’. Id. Similarly, assumptions that consumers would not under- 
stand the message of a truthful leaflet cannot be a basis for holding the 
leaflet illegal. 
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the Union did not present those contentions to the Board, 
there was no occasion to do so. The Examiner decided the 
case on a totality theory (J.A. 24, quoted at Pet. br. p. 
3) which was not approved by the Board, and to which 
the meaning of the publicity proviso was irrelevant. The 
situation thus parallels that in N.U.RB. v. Richards, 265 
F. 2d 855, 862 (C.A. 3).° 


The most striking characteristic of the Board’s discus- 
sion of the merits is its total failure to quote or address 
itself to the actual language of the proviso. It does say 
that ‘‘the Board was entitled to read the statute requiring 
‘truthful’ appeals as it was written’’ (Bd. br. p. 31), but 
the statute was not so written. It protects ‘‘publicity for 
the purpose of truthfully advising the public,’’ which is 
not the same thing. The Board’s attempted factual dis- 
tinction (Bd. br. pp. 29-30) of its own leading cases (cited 
at Pet. br. pp. 18-20) is specious. More significantly, 
those cases did not turn on narrow factual considerations, : 
but established a broad standard by which leaflets were 


to be judged in determining whether they are privileged. 
That interpretation, and the refinement which we have 
offered (Pet. br. pp. 20-23), are alone consistent with 
the language of the proviso, and the legislative objective 
to preserve the First Amendment rights of unions to appeal 
to the public for support. See Servette, supra, 377 US. 
at 55; Tree Fruits, supra, 377 US. at 69. New York Times 


6In Richards, the respondent had not filed exceptions because it had 
prevailed before the Trial Examiner. The Board reversed the Examiner and 
then argued that § 10(e) immunized it from review on an issue not previously 
raised. Here the Examiner found against the Union, which filed exceptions 
to his decision. The Board adopted a different ground for decision. Thus, 
as in Richards, ‘‘Procedural fairness prohibits foreclosure of consideration 
of the question.’’ 265 F. 2d at 862. 


Though there was no failure here, we note that §10(e) excuses it in ‘‘ex- 
traordinary circumstances.’’? We think it was an ‘‘extraordinary circum- 
stance’’—which counsel was not required to anticipate—that the Board 
should judge the legality of the leaflets by a standard diametrically opposed . 
to that established in its own leading case. 
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v. Sullivan, 376 U.S. 254, 271, establishes conclusively that 
the First Amendment does not recognize truth as a test 
for constitutional protection. The Board’s attempt to 
limit the seminal decision in New York Times to its facts 
(Bd. br. pp. 32-33), is no more successful than its similar 
effort with respect to Tree Fruits. 


Ill. The Picketing and the Handbilling Were Protected by the 
First Amendment 

We have previously taken note of the Board’s argument 
that consumer picketing ‘‘compels”’ consumers ‘to make a 
choice’’—to ‘“‘take sides with the picketed employer or 
with the picketing union.’’ (Bd. br. p. 13). As it is per- 
fectly clear that Congress did not intend to protect con- 
sumers from having to make such judgments (see pp. 5-6, 
supra), we need not speculate whether legislation embody- 
ing such a Congressional objective ‘would be constitutional. 
But the Board’s premise that the choice would be an ‘‘un- 
pleasant” one for the consumer does focus attention on 


an important aspect of the constitutional issue. We take 
a wholly different view of the consumer’s interest. We 
insist that the opportunity to make choices is the essence 
of freedom; and we deny that the government of a free 
people may interpose the force of law between the citizen 
and those who wish to inform him that the choice exists. 


If peaceful consumer picketing has an adverse effect on 
the retailer, it is only because some consumers freely 
choose not to buy the struck product. They make this 
choice precisely because they desire to “‘take sides with 
the union.”? (Bd. br. p. 13). 


Tf the Government denies them the knowledge that there 
is a labor dispute it relieves them of the necessity to 
choose, but it compels them to ‘‘take sides with the struck 
employer”? involuntarily and through ignorance. Access 
to information which will enable him to make intelligent 
choices—according to his own values—is the constitutional 
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right of every citizen. The point was made Sy = in 
Martin v. Struthers, 319 U.S. 141, 143: 


“The right of freedom of speech and’ press has 
broad scope. The authors of the First niece 
knew that novel and unconventional ideas might dis- 
turb the complacent, but they chose to encourage a 
freedom which they believed essential if vigorous 
enlightenment was ever to triumph over slothful 
ignorance. This freedom embraces the right to dis- 
tribute literature, Lovell v. Griffin, 308 U.S. 444, 452, 
and necessarily protects the right to receive it.’” 


The ‘‘interest of the public in hearing all sides of a public 
issue’’ 7? of course extends to the diverse positions in a labor 
dispute. Thornhill v. Alabama, 310 US. 88, 102-103.* 


This analysis is highly relevant in determining whether 
Hughes v. Superior Court, 339 US. 460, would support a 
ban on the picketing in this case. The Board did not rely 
on any physical characteristics of the picketing in finding 
a violation; nor did it find that the picketing solicited 
organized—as distinguished from individual—consumer 
action. See Pet. Br. pp. 1416. Petitioner’s picketing 
simply gave consumers information enabling them to make 
a free choice, regarding which ‘‘side’’ to ‘‘take.”? We 
submit that the Constitution gave the consumers the right 


7 Bond v. Floyd, 385 U.8. 116, 136. 


8 At its present Term the Supreme Court has reiterated that “‘the First 
Amendment does not protect speech and assembly only to the extent it can 
be characterized as political. ‘Great secular causes, with small ones, are 
guarded. The grievances for redress of which the right of petition was. in- 
sured, and with it the right of assembly, are not solely religious or political 
ones. And the rights of free speech and a free press are not confined to any 
fields of human interest.’’’ Mine Workers v. Iinois State Bar, 389 U.8. 217, 
228, quoting from Thomas v. Collins, 323 U.S. 516, 531... See also Senn v. Tile 
Layers, 301 U.S. 468, 478; Cafeteria Employees v. Angelos, 320 U.S. 298, 296. 
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to receive; and the union the right to convey, that infor- 
mation.® ~ 


The Board’s discussion of the constitutional issues 
raised by the Union’s distribution of jeaflets rests largely 
on its earlier discussion “‘respecting the constitutionality 
of the Act’s partial ban on consumer picketing’’ (Bd. br., 
p. 31, emphasis in original). The only consumer picketing 
cases which the Board had discussed were Hughes v. 
Superior Court, supra, and two Court of Appeals decisions 
which followed it. Since Hughes rested on the proposition 
that ‘picketing, not being the equivalent of speech as a 
matter of fact, is not its inevitable legal equivalent,’’ 339 
US. at 465, it does not go one inch “‘toward establishing 
the propriety of a partial ban on secondary consumer 
handbilling”’ (Ba. br., p. 31, emphasis in original). 


The Board struggles to find in the Supreme Court deci- 
sions which struck down restrictions on handbilling the 
intimation that the Court would sustain some narrower 
prohibition. (Bd. br. p. 31) But the Board cannot point 
to any case in which the Court has done so. Moreover, its 
argument “that Congress acted with the requisite specificity 
and care’? (Bd. br. p. 32) establishes only that this case 
should be decided—in both its picketing and handbilling 
aspects—without reaching constitutional questions; it does 
not further the Board’s constitutional argument if the 
statute should be so broadly construed as to reach the facts 
in this case. 


The Board seeks to distinguish New York Times v. 
Sullivan on the ground that it involved a suit for damages, 
whereas ‘‘the Board’s order contains no penalty at all”’ 
(Bd. br. p. 32; see also, Bd. br. p. 34,n. 10). This argu- 

9It is difficult to take seriously the Board’s suggestion that “Tree Fruits 
itself disposes of petitioner’s attempt to remove all consumer picketing from 
the scope of Congressional power’’. (Bd. br. p. 24) Tree Fruits constraed 
8(b) (4) (ii) in the light of constitutional doubts; it did not resolve those 
doubts. 


15 


ment is without merit because we are here concerned with 
the constitutionality of an interpretation of §8(b) (4), vio- 
lations of which are remediable under § 303 by suits for 

But it is distressing that an agency of the 
United States should urge—200 years after Blackstone’s 
Commentaries—that a restraint on speech is permissible 
because it is only in the form of an injunction. See Near 
v. Minnesota, 283 U.S. 697, 713-714. 
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